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BRIEF AND ARGUMENT FOR THE DEFENDANTS 
' AND THE APPELLEES. 


The first ot the suits pbove Wiis broug! t try pevaait tithin th 
Pulaski Chancery Court to enjoin th: 


for the vear }SS5, assessed Lipo ts ** raiiroud tra 
several counties through Which said rai! vay riitis, Uy 
alle ged ground that the Board at ie read GC onamlsstote 


exceeded its powers iv requiring the raliway company to 
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include in the schedules required to be filed by it a list and 
valuation of the * embankme its, tunnels, cuts, tres, trestles 
and brides,” and in) considering said “embankments,” eC... 
is elem ntsof value in) making the assessment of said * rail- 
road track.’ Plaintiffin error insists that this action upon 
the part of said Board rendered the assessment vod, 

Detendants answered, admitting the assessment of said 
- railroad track,’ in ae ray ve with the provisions ot the 
revenue act of March 31,1885, but denving that said Board 
of Railroad Commissioners assessed or valued the * embank- 
ments, tunnels, cuts, tes, trestles and bridges” upon plaint- 
ffs right of way, separately and apart from the other real 
estate constituting said * railroad track,’’ or according to 
the cost of « nstructing the suithie , but alleging that the 
value of said * embankments,” ete., was considered in con- 
nection with the other property, constituting said * railroad 
track: admitted that said Board disregarded that part of 
section 46 of said revenue act, Which attempts to exempt trom 
assessment and taxation the * embankments, tunnels, cuts, 
ties, trestles and bridges” of plaiutitf as being unconstitu- 
tional, and assessed said * railroad track ” at its true value, 
and that such assessment was not excessive. 

The detendants also demurred to plaintiff's complaint, 
upon the ground that it does not state facts suiiicient to con- 
stitute a cause of action 

The cause was heard by the chancellor upon the complaint, 
answer and demurrer and ‘ xhibits, the rel f was dente d, 
complaint dismissed, sarhad othe railway appealed to the hel 
preme Court of the State, where the decree of the Chane ry 
Court was affirmed, and the cause has been br meht to this 
Court Ly awrit of error to the Supreme (‘ourt of the State. 

The second suit) Was brought mn the Cireuit Cfourt of the 
United estates Tor tlie Kast ri District co] Arkansas. Where 
the relief praved for was demed, a demurrer to the bill sus- 
tained, and an ‘apy al taken to this Court It is agreed that 
the two cuuses Tha be. DV Cotise nt of this Court, consid: red 


together. 


a 


a 


ture te provide for the Mmidihher of ascertaining the value of 
thi- species oft propertly , byert if j= ¢ meceded that fill power 
Is granted by the constitution of Arkansas tor the establish. 


ment of the Board of Railroad Commissioners, as was done 


yy the revenue act of March $l. 


festiv, the intention of the Li visiature that this Board should 


have thie Sole Mower oft sisecss] Tie’ aii | 


— 


‘ : ° 7 ' a, 4 
State which is sPtuated on the rietht of Way. 


No question Is per sented as to the powel of the Le: 


pss.) And it Was, 


ris 
as 


That part i! sala revenue act reiatinyg to the Valuation 


it [s=4, Secs. ode ta TRIP hy ,ar 


of Public Accounts shall be aml are herebv constituted a 
And oth 


year shill proceed to) jis 


Board of Railroad (‘ommissioners tor this State. 


the first Monday in April in each 


ti 


certain the value of all property, including railroad track, 


water and wood stat 


rolling stock. 


depots, offices, furniture and such other property, real and 
personal, iis 1 owned by quel «af the railroads, or rari uve 
aot each COmpAaAnV or Corporation having eXistence TUL r the 


aw - of this S tute or INCOT] orated ity W hole or 7 prart therein. 


and running through or in this Sta 
inatter preseribed.” 
Sec, ods is is follows: 


corporation owWhiltvey oF Operating a Pai rowed iti this est 


lnecciubsive, Nel 


I, 
te 


oft 
railrouwd properts is contained in the Rev. Stat. of Arkansas, 
O47: 


provides that * the Governor, Secretary of State and Auditor 


i . 


rian. 


allroad prrenyne rty in that 


US, puissengwer and treight 


«iti the risdther ais hie re’. 


“ hvers person, company or 


ate shall 


returh swort lists or schedule s «of tuxable prope rty 7) euch 
bie 


listed and iis suse cf with referetice to its amount, Kind and 


railrouds as heretnatter provid d. Such property : 


Value cor) the first Monday iti Nlar hy i! thie Ve if in whi hy 


is listed.” 


' 
; 


t 


el be ee OL 1s ius ollows : aia [| my steall, in the month crt 


March, in the vear Pss3, and at the same tine eve ry sec ond 
the 


yveur thre reatter, wh i 6e yuire ‘dk, take out and fhie with 


Secretary of State a statement or scheduce showing the 


and all side-tri ks. @W itches and turn- 


W hich 


he railroad hia bye st? ated, and im each ¢1 


Tish 


mifsin each county in 


and 
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town in said county through or into which the road may 
run. They shall also state the value of all improvements, 
stations ani structures, including the railroad track, located 
on the right of way, fut such schedule shall not include nor 
value embankments, tunnels, cuts, ties, trestles or bridges. New 
companies shall make and file such sche dule in March next 
after the location of their road. When such schedule shall 
have been onee made it shall not be necessary to report the 
description iis herern be fore re quired, unless directed so to 


do by the Board of Railroad Commissioners: but such com- 


panies shall annually, during the month ot March, report 


the valve of such property by the deseription set forth in 
the following section, and note all additions and changes 
which shall have occurred in such right of way.” 

Sec. 5.850 is its follows: * Such railroad, iis described 
and scheduled in the last preceding section, shai! be held to 
be real estate for the Purpose oft taxation, ana denominated 
‘railroad track,’ and shall be so listed and valued, and shall 
be described in the assessment thereof as the railroad track 


of the rullroad company, in the county, city or 
town, and such description shall be considered as embracing 
all the property required to be assessed by section 0 649, 
and when audvertis« d anid sold for faxes no other description 
shall be necessary.” 

Sec. 5,651 relates to the manner of listing the movable 
property of railroads, holding it to be personal property and 
denominating it tor purposes of taxation, * rolling stock.” 
It is not involved in this litigation. 

Sec. 5.652 is as follows: ‘* The Board of Railroad Com- 
missioners shall meet on the first Monday in April, in the 
vear eighteen hundred and eighty-three, and at the same 
time in each year thereatter, at the office of the Secretary of 
State for the State of Arkansas, and, after being duly sworn 
to fearlessly, impartially and honestly discharge their duties, 
shall proceed to examine the lists or schedules of the de- 
seription and value of the railroad track of the railroad 
companies filed with the Secretary of State in accordance 
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with the requirements of this act, and if said schedules are 
made out in accordance with the provisions of this act, and, 
in the opinion aol the Board, the Valoution of said ratiroud 
track is fair and reasonable, said Board shall appraise the 
same, and it shall be the duty of the Secretary of State to 
cer ify to the dissessor Of ei h county in Which such railroad 
is located, so much of said list as values such railroad track 
asis located in such county, and in any city or town of such 
county, and such assessor shall list and ussess the same os 
real estate, by the deseription, as hereinbefore specitied.”’ 

Sec. obiosd relutes to the manner of issessify the * rolling 
stock.”’ or movable prope rty, i+] rullroads, iatied Is fet Involved 
in this litigation, 

Sec, opto4 requires all other pooperty al ructrouds, except 
+6 rolling stock “and “ railroad trav yg too be ussessed a thie’ 
county assessors, and is not invelved in this litigation 

See, AHO provides tor the manner of proceeding by the 
Board of Railroad Commissioners, in) the event thie state 
ments or schedules are not returned by the railroad com. 
panies iis require d by the uct, ane is pict involved yt this lit. 
gation. 

5.600 fixes the penalty tpn such compan s for 
failing to make such returns, and is not involved in this titi 
gation. 

Sec. Do8 provides lor notice tosuch companies, and does 
not arise in this sult. 

Sec. O.6o8 requires the list and schedule to be filed hry Te 
railroad companies claiming to be « Netupt from texation, 


and 18 hot in question here, 


, * * . ° } @ : 
Sec. o.fbot Txes the time and priake for the mnnual theet- 


ings of said Board, and for the a hhournment from diay te 
day until work is completed ; aso authorizes Gaovernor to 
convene said Board in special meetings at any time. 

The contention on the part of the plaintifl and thi Appr: 
lants ia: First, that the Board of Railroad Commissioners 
has no power to construe the constitutionality of ANY partol 
the foregoing act, but must take it and act under it as it 


reads, without regard to the question of any part of it being 
in Violation of the constitution. 

Nev nid, that it is in the power of the Leyislature, in }ro- 
viding for the Inanner of valuing ratlroad property, to de- 
termine what elements shyall be tuken inte consideration iis 
constituting such value: and that it was cotnpetent tor that 
body te exclude the * ombankments. tunnels, Cuts, ties, 
trestles and bridges” trom the schedules to be filed, as not 
constituting elements of value ; ania that, ther fore, such ex- 
clusion im section 5.649 viépra, is constitutional, 

Third, that the Board of Railroad Commissioners is cre- 
ated by the statate, and its powers are prescribed and litm- 


ited by the sfutute, and that. cartise quently, i! exceeded its 


powers in cousidering the value of * embankments, tunnels, 


cuts, ties, trestles and bridges.’ when valuing the * Railroad 
Track ” of appellant; that there is no manner provided by 
law for uss sige” emibur ke tne tits, Leatidne Is. wuts, tle ' trestles 
and bridges,” and, consequentiv, the same cannot be taxed. 

Ey fore examining these que mode , deri mi, it reach lye On. 
ceded that the Leeislature rity Saath, refers “hevlect to Pro- 
vide il sVstern, Or thatner, for ascertathul mw Value of any 
particular species of property, and that tor such tailure, re- 
usal, or neglect there is no remedy, except the ballot-box, 

= When a sVstet, OP Biauhiher, Is provided tor ascertain- 

‘alue of any species ol Property, suc I “Vsteln, or 
rhianner, this be im strict accordance with the Constitution. 
[t is unnecessary to cite authority upon a proposition so plain 
and axtomatic, 

Then, to consider the grounds of the plaintiffs’ and the 
appellants’ contention in these actions, they being the same 
In each action: 

First—Did the Board ol Railroad (Commissioners have 
the power to construe the constitationality of any part of 
the revenue act att ting said Li ard ; OF Was it the duty of 
said Board to take said act and act under it as it reads, with- 
out regard to the question of any part of it being in viola- 


tion of the Constitution of the State ’ 


=> 
¥ 
bf 


— — - 
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It will be observed that said Board is composed of three 
of the chief executive officers of the State—the Governor, 
Secretary of State and Auditor of Puble Accounts—who, 
as such, were already under the solemnity of an oath of 
office, Which requires them to support the Constitation of 
the United States, and the Constitution of the State of Ar- 
kansas, and to faithfully discharge their duties of office. 
(Const. of Ark., Art. 19, See. 20.) 

[n addition to this, they are required to take an additional! 
oath, as members of such Board of Commissioners, to “ fear 
less! ,opartially and honestly discharg their duties. — (s% 
5.652. heer. Stat.. supra.) 

e 


Judge Cooley, in his work on Constitutional Limitations, 
“at prtore ri i. suys Bias W hiro Verl cle rivers power Preethy the (oon 
stitution to perform ates publie function is disloval to that 
Instrument, and grossly derelict in duty, if he does that 
which he is het reasonably satistied thie (Constitution yr ". 
mits, Whether the power be legislative, executive, or ju- 
dicial, there is manifest disregard of constitutional and moral 
obligation by one who, baving taken an oath to observe 
that instrument, takes part in an action which he cannot “it 
he believes to be no vielation of its provisions. A doubtot 
the constitutionalits oy Any Proposed eoisiative enactment 
should in “nv cuse be Teaser -uthcient tor refusing ter acdoopet 
it : and if legislators donot act taped this prritie ple, the rea- 
sons upon which are based the judicial decisions sustaining 


legislation in vers Than § ists Wil ceuse to be of fores 

This principle is well settled tor the State of Arkansas, in 
Reison etal rs. Farr, 24 Ark... 161]. in which appellants were 
held hable in damages as judges of an election tor refusing 
fo allow apeprelis etoVvote, uithough tt! eV in ted strive TiN tim t 
Cordahee with Tih peers shots Of an act of this Legislature 
which had not, until the decision was rendered in that case. 
been passed Laprorn Dp The Supremy: (court of the State. i 


fluct, no Princip) is better established in the jaw than that 


such part ot eve ry act of Legislature as is ins Violation of 
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the Constitution is absolutely void, and that every officer of 
the law obeys or enforces it at his peril. 
Rison et al. vs. Farr, supra. 
Eason vs, State, 11 Ark., 481. 
Marbury vs. Madison, 1 Cranch,, 176 et seq. 
Vanhorne’s Lessee rs. Dorrance, Z Dallas, SOT ef Seq. 


Second—Is it true, as appellant contends, that it is in the 
power of the Legislature, in providing for the manner of 
valuing railroad property, to determine what elements shall 
be taken into consideration as constituting such value; and 
that it was competent for that body to exclude * embank- 
ments, tunnels, cuts, ties, trestles and bridges * from the 
schedules to be filed, as not constituting elements of value; 
and that, therefore, such exclusion in See. 5,644, supra, is 
constitutional ” 

Sections 5, 6 and 7, of Article 16, of the Constitution of 
the State, are as follows: 

* Sec. 5. Ail property subject to taxation shall be taxed 


according to its value; that value to be ascertained in such 
manner as the General Assembly shall direct, making the 
same equal and uniform throughout the State. No one 
species ot property from which a tax Thay be collected shall 
be taxed higher than another species of property of equal 
value; provided the General Assembly shall have power, 
trom time to time, to tux haw kers, peddlers, ferries, exhibi- 
tions and privileges in such manner as may be deemed 
Proper, Provided, further, that the following property 


shall be exempt from taxation: Public property, used ex- 


lusively for pobhe purposes; chareches, used as such; 


cemeteries, used exclusively as such; school buildings and 


apparatus ; libraries una grounds used exclusively for school 


purposes, aud buildings and grounds and materials used ex- 


clusively for pubhie charityv.’? 


“Sec. 6. All laws exempting property trom taxation, other 


than as provided in this Constitution, shall be void.” 


“Sec. 7. The power to tax corporations and corporate 
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tract or grant to which the State riba be a purty. | 


property shall not be surrendered or suspended by any con- 


In order to determine whether that part of Section o,64%, 


supra, Which excludes trom the schedules to be filed by the 


raiiroud compan s the * emibankene lite, tunnels, cuts, ties, 


trestles and bridges.” is in contlict with anv.or all. of these 


pr ‘Visions of the Constitution, it is well to enquire Into the 


buture and extent of the rights of railroad COPporatiots bh 


the soil used by them for their roads, and whether these 
rights ure property Within the Ineaning of the Constitution, 


and tuxable iis such. 
Lord Coke savas: 


- livery bye reditament, Which lth ins 


degree “urises out of lured, uthects the Siiltiie, oF ts eNO Isuble 


Within the same, has all the properties which belong to real 


(vy, Lat., 10. 
In Bucherely ms, lngram, 2 ¥ 


estate.’ 


statute 10th Annu., were real estate and sulyect 
The Muster ot the Rolls, 1h graVitigy tiie Crpertaderty, 


would be strange to say, this right of making all 


and erections, and receiving certaiy 


sous and yoods huvigating that part of 


savour of realty. 


it Is not the Soll, Which | hola would 
vrantee, but itis a right arising out of the sor 


itselt brie ludes ( very profit that cun be tiade out o 


Lilie 


rivet 


‘¢ Ve A. tHhol,. ] 


that shares in the navigation ol the river Avon, 


Toriis pred cates 


} 
Be 


Wiis 


tier 


hele 


thie 


to dower. 


** It 


SB « 
=iiidi ; 


Thiese 


its 


A itil per- 


abon = 


bara pris 
1 


’ 
Lt 


lit 


‘ 
iif 


te 


het 


[t not only does, but it partakes of it; 


thie 


mana 


land. 


i. ’ me ’ 
| herelore, this act cunnot be construed to have taken out of 


the proprietors und wivenl to this « Ob porathy ti 
it has given them a right in and over the soil 


real rights arising in and out of the soul, 


To the same ettect are Jivwse re. ¢ 


042 - Lhe Ang is, 


( ress., OA. 


Bates, 3 Price, 357: 
Vi sey, = 42; Lhe karl uf Poi fade 


,. 


Iu the case of lhe Bost n Water Powe ' ; 
Boston, 9 Met. (.Mass.), 199, the grant to the Water Power 


, . 
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covered with navigable water for the use of their mills—in 
other words, a perpetual easement for the use of the mills. 
This easement was held to be taxable as real estate. 

In Binney’s case, 2 Bland’s Ch. Rep., 99, 145, the High 
Court of Chancery of Maryland, say: * The whole estate 
of the Chesapeake and Ohio Canal Company, at least so far 
as it consists of the canal itself, and its necessary buiidings, 
and the fixtures attached to them. must, according to the 
COMM law, be regarded iis realty.” 

The Supreme Court of Rhode Island, in) Providence Gas 
Co. rs. Thurher et al, 2 se 15. decide that a vrant to acor- 
poral I by charter, repealable ut the will ot the Legisia- 
ture, of aright to lay gas pipes in the public streets, is not 
a tuere revocable heense, but an easement or Incorporeal 
hereditament, and the pipes, laid by virtue of it, ure fix- 
tures, and it is not cotnpetent tor the grantees of the right 
to urge that the grant is void, bre iuse fhe compensation has 
been allowed to the owner of the soil: and that these pipes, 
being annexed to the treehold, and the ‘riis COMpPany having 
an easement in tee, or right so to annex them and to use 
them, they are fixtures, and rightlully assessed for taxation 
iis real estate. 

it Pr radence :" W reester FR. he. (%, vs. Wright, 2 Re. ie 
459, Cliet Justice Greene, in delivering the opinion of the 
court, SUVs: om" We have no doubt the eusctnent of the plain- 
tifts una this ir rails. ~ et ‘i rs, bridges, etec.. are real estate. 
and subject to taxation within the decision of this court: in 
the case of the Prorutence Gas (omy) ny U8. Thurber et al, 
unless exempted by the 28th section of the act regulating 
the assessing and collecting of taxes: Dig. of ‘D844. pave 
425. This section deciafres si N , pProy ‘ rt Whiatsoever, of 
any description, not ceded or belonging to the United 
States or this State, except as aforesaid, shail, on any pre- 
tense Whatever, be deemed to be exempt trom taxes; any 
law or act, public or private, to the contrary notwithstand- 
Ing.” 


“The only question we have to decide is, whether the 


property of the corporation, which has been taxed by the 
town of Smithth ld, has been ceded or belongs to the State. 
If it does not, the statute declares, it shall not be exetnpt 
trom faxes on “uny pretense Whiatsen ver, uny law or act, pub 
he or private, to the contrary notwithstanding 

“The plaintiffs are a private corporation; their stock 1s 
the private properts ot the stockholders, Whe, iis snch, OWT 
all the corporate property, including the property taxed, 

“It is true, the corporation carry on the business of com- 
mon carriers of treight and passengers; but this they do for 
hire, and for the private account of the stockholders, just as 
a steamboat corporation may carry on the same business, 
The public are provided with a conveyance, but they must 
pay forit, or they cannet have it, any more than they can 
claim to be entertained ata tatern without paving for if. 

* The corporation have power, under their « harter, to up 
propriate the land | indi iduals for the PrUrprses of the ratl- 
road, pron taking comp pensation to the owners: but the 
ation kholders. not the Stute. pray for the ensetnent, and it be. 
COCs their property, The vrant «of this power over pri- 
vate property is made, not becanse when appropriated, it in 
any Wits bee longs to the state. but because of the publie 
henetit anticipated trom the rair mad. And this lise 18 in 
One setse publi v4 that 1s, Te who eun peas Ciilh tise it: but 
the same ray be said of a steamboat or auy other common 
carrier; Whereas a highway is open to all without charge; 
itis paid for and maintained at the publie expense for the 


free and common use of all. 
e 


It is said the corporation cannot divert the railroad from 
its Purposes, by sale or otherwise: that 18. thy \ cannot sell 
their corporate rights on their road. They are bound by 
their charter to hold and maintain a railroad: but this gives 
the State no property in it or control over it, exes pt to see 
that the charter is complied with 

This Court, in * Delaware Readroad Tar, 18 Wall,, 206, say: 
- The stute That LTH) prcnse Taxes Upon thi corporation a8 an 


entity existing under its laws, as wel 
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stock ot the corporation or its separate corporate property. 
And the manner in which its value shall be assessed, and 
the rate of taxation, however arbitrary or capricious, are 
mere matters of legislative discretion. It is not for us to 
suggest in any case that a more equitable mode of aseess- 
ment or rate of taxation might be adopted than the one 
adopted by the Levislature ot the Stute: our only concern 
is with the validity of the tax; all else lies bevond the 
domain of our jurisdiction, * *— * 

“A tux Upon oa corporation may he proportioned to the 
income received, iis well us to the value oft the franchise 
granted in the property assessed. * * * 

“The exercise of the authority which every State possesses 
to tax its Corporations and all their prope ry, reul und per- 
sonal, and their tranchises, and to graduate the tax prot the 
eorporations ace ording Te their business or income, or the 
value of their property, when this is not done by discrimi- 
nating against rights held in other States, and the tax is not 
on Imports, eXports, tonnage or trausportation to other 
States, cannot be re card d as « onflicting with any constitu. 
tional power of Congre Ay 

Ih the case of i / ‘3 ca ve A rs. Commissioners of Tar: :. de. 
cided by the court of appeals of New York, January 19, 
ISS6. and rey orted in The Eastern Re; rer, Vol, Be No, , [’. 
569, the commissioners of taxes and assessments in the « ity 
ot New York dssessed iis real estate, °° t} ’ tunnels, tracks, 
substructures, superstructures, stations, Viaducts and ma- 
sonry” of the New York and Harlem R. R., which are sit- 
uated on and under Fourth avenue, between seth) street and 
the Harlem river, in the 12th ward of said city, in the sum 
ot 81.500 000 : and “iso as rei] estate, the “tunnel, tracks, 
substructures, superstructures and masonry " of said R. R., 
which are situated on and under 4th avenue, between 45th 
and SOth streets, in the 18th ward of said city, in the further 
sum of $1,500,000. Judge Danforth, in delivering the 
opinion of the court of appeals, says: “ That the things in 


question form an essential and necessary part of relator’s 
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city of New York. 


cannot be donbted : that aT threerrpss Ives thie y copstitute lana 
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danver trom the slipping of the earth. The \V hole line might 
be executed in tunnel, but one as much as the other would 
be. Within the Thi aning at the law, land, and euch equally 
in Possession of the COT PANY 

n " ‘ ‘ * * 

It can make no difference, in) resp ct totuXxation, Ww hether 
the rail Is laid Lapras the surtace of the r mad or placed aor pil. 
lars, or carried through a covered way or tunnel. [neither 
case the structures adopted to sustain it, or facilitate ‘and 
protect its use. are. Within the Theanine ot the law, land, 
and for them, as described by the commissioners, the relat- 
ors Were linble to bie tuxed.” 

Krom these authorities caricl manv more tiiaht be cpt 7 ty 
the siulnc cthect it Thitist bis conceded t} il the ‘*ombank- 
ments, tunnels, ents, ties. trestles and bridges” of railroad 


compan sare real estate, and = that thes are not within the 


’ 


‘ 


deseription of property exempt by Sec. o, Art. 16, of the 
Constitution of Arkansas. 

The question t | 
emipted Provan TaNXialios Ly the Dy Vv sluture / 


ry . . ~ e . . . 
Phe stufe Constitution, ith Sec. oo, Art. lt, above Cited, Is 
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certain and unequivocal in declaring: First, how a l prop 
ert ieypect ta faNXation stia bre? TuaNed it 18, 3 cording 
Te its Vilitie, 1 with equal cried tpiaeePtin ti ritie’h . Wee neo 


One stecies of prt erty, { aotga Wrile’'ts ab TAN TS by, Collects i. 


a power im the (general Assembly to tax 


hawkers, px ldlers. ete. : fourth, the Kind of property Which 


sfiili te eNetobt Irom taxation, which 1s a} tt Cifleaily set forth 
aud cnuterated., | fier | VS section © of same articie, 

hy | | ? til ’ | ba! I ' +} 66, 1] } —— 
M“ . ty ide cal ¢ .s ’ Pat > PAci ible anevu ge. TPrisal iti rmiwe 
exempting property trom taxation, other than as provided in 
thils (4 ! sti! 1T1 ’ ° ~! sail The vord Phas merc’? lant Wiis, doubte 


less, Incorporated in the Constitution for the express pur- 
Pose it putt neat rest all doubt upon the lneahning of the 
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preceding section, Which Is similar to clauses in the Consti- 
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tutions of other State -, 
fruitful source of litigation 

The Constitution of California, See. 13, Art. 11. is as fol- 
lows: 

* Taxation shall be equal and uniform throughout the 
State. All property in this State shall be taxed in propor- 
tion to its value, to be ascertairned as dictated by law: but 
assessors and collectors of town, county and State taxes 
shall be elected by the qualited electors of thi district. 
stiute 


. 


county or town in which the property taxed for 
county or town Purposes ts situated.’ 

ln People rs, MeCreery 34 Cal, 452, the Supreme Court of 
that State Le Whether the limitation of power i any 
parti ular respect Was Wise or judicious we do not under- 
take to declare, but it must net by forgotter, that the Con- 
stitution is a limitation—not a rit of power, ’ . : 

*"Tuxes are charges Iiposed by or under the authority of 
the Legislature upon persons or property subject to its juris. 
diction, The power of taxation is a mecessary incident. to 


sovereignty, and under our system of Government it per 


tains to the legislative depart nit: for the levying ool it tax 
Is Necessarily il leurislative uct, The tax must nave its origin 
Inalaw, enacted for that purpos As the power of the 
le visiature over the whole sulyect of taXuathotm, i ding the 
Property to be charged, the an rit «ot ? TUN, Chie Mmacode a] 
levving, uss ssituyvr ahd collecting ty et IS ibs aTEpele die OVel 
any other matter that i the Proper sulyect of legistalhve ia 


tron. the Constitution giust be examined. as before remarked. 


to ascertain What limitations, if anv, are Miaposed upon its 
exercise, W hat Is Thies Deel a r the Wores ‘ 'Taxat on shall 
be equal and uniforms tha us j ne Stal Woihicrs the 
Legislature has established a rate f tuna ) for general 
State purposes, or to pay the funded debt, or tor any on al! 
Of the purposes for whieh is required, and, unmeeor the aw, 
lands Of ote ji Peon. or situated th coties coll? ares Tine ‘| ut 
the sume rate peat their isscss mi valine as the lands of une 
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sald that the taxation is equal so far as the lands are con- 
cerned. But. it may he sutely said that no member of the 
couvention or elector, who voted pon the question of the 
adoption ot the constitution, ever. heard Of an instance in 
the United States where an a/ ralorem tax was levied and 
the Sallie species of property, owned by dither the PPrersotis, or 
being in different counties, Was charged with ditlerent rates 
of taxation: and it would not be reasonable to sUp pose that 
the convention was providing against such an improbable 
violation of the rules of common honesty. But suppose A 
OWS land and B owns a sto k of goods, and ‘anh ad calorem 
tax is levied upon the land only—or suppose both A and B 
OWT) lands or other property, but are pursuing different iVoO- 
cautions, and the tuX Is lew d lite my lands only, or npon those 
pursuing A’s avocation only, gan it be said, in either case, 
that the taxation is equal? The inequality is so apparent 
that argument cannot make it more manifest. 

* Dut it itis still contended that taxation Is equal, when 
the Sillise species of property, Wherever it ay Lv , is charged 


with the same ad valorem TuX, the next clause of the section, 


‘all property in this State shall betaxed in proportion to its 


Value,’ is a complete answer to the position. Construction 
or Interpretation Cah s¢ arcely make the Theanine ot the 
words more apparent, for there is no word in the clause of 
ambiguous or doubttul import. The meaning of taxation 
must be kept in view, and that is: a charge by the sovereign 
powe r Upon thie property of its subject. It Is thot a charge 
Upon its oWh property, bor upon property over which it bas 
po dominion, This excludes the property of the State, 
Whether lands, revenucs or other property, and the property 
of the United States. That ‘all property in this State’ 
does not mean ail that the Legislature may designate, or all 
except such us the Le vislature Thiah¥Y Xe thapet, Is its sell eVvi- 
dent as the aX) mi that the ° ole Is yreater than a part. 
No process crt Pedsonlhiy r oden istration Ciali Hake it 
plainer.” 


Upon ih petition lor re hearing of this cuse, the court, by 


Justice Crocket, say: ™ Nor can we subseribe to the Prope 
sition that the Legislature, ut Its discretion, mas discrimi. 
ate between different classes of property or citizens in the 
Inposition af taxes, It it can tax one class of prope rtyoor 
ciizets at a particular rate and another elass at a ditherent 
race, or ¢ miitto tax one or more classes at all. there is ho 


lirmoit Whatever to its discretion im) thes respects, it mins 
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Impose the whole burden of taxation upon a particular clas: 
to the ‘ xelusion of all other classes, [t Thick colect the 
Whole revenue of the State from merchandise alone, or trom 
a particular class of merehandise. It may tax lands on 
Thitics and except! capita! 7 | bank ~ di Corp ruth iim. jatie 

all dealers in Tare or mere! andise, lh shirt, if THik is 

tablish a svstem of taxation Which would be utterly ruinous 


: } ; , ] . ° 
toa certain class OFf Cittsscs of cCitiZebs, Whilst other tore 


favored classes would be partially or wholly exenipt 

“Tt is no answer to this argument to sav that. if the Leg- 
islature should so grossly abuse its trust, the remedy is te ln 
foune iat the ballot Prox, The satne “wnsewer would apopel 
with like effect to any other violation of the Constitation 


by the Legislature. The tunetions of the courts in respect 


. 


to unconstitational legislation are useless, if the ballot box 
is to be appealed to as the only remedy. 

The Siilhie doctrine Which commends itself t revery tax 
pave rand honest man for its cleart Ss, foree wnd lairtiess, 
Is re afhirined by the Sathne court ny 6 fd OC cat | he , 
hididy, 45 Cal, 35 


Phe Legislature cst lowa | a7 ij siti ai # ’ ‘ - | 7) cif 
1 : ] 1} , », . : 
Which was astollows: “ Every railroad « inv ow = tical 
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vary last, shall be collected trom any such railroad company 
on such property.” 

The Supreme Court of Towa, in the case of 77. City of 
Davenport rs. The C., Ro 1 & PLR. RR. C0., 38 Lows Rep, 
O35, held this section to be in conflict with Sec. 2. of Art. 
8, of the Iowa Constitution, which is as follows: * The 
property of all corporations for pecuniary protit shall be 
subject to taxation, the same as that of individuals.” 

In rendring the decision, the court say: * Taxation is an 
attribute of sovereignty. [tis one of the powers necessary 
to the life and existence of the State, and unless restricted 
in the fundamental law, the power ot the State ts full and 
ample to suby ct all specles oft per prerty Within its limits to 
taxation for all lawful purposes, * * * * 

~The power oft taxation reaches all classes ot property 
alike, independentiy at this provision of the Constitution. 
We, therefore, conclude ‘that since it must have been ie 
tended to vive SOtTne force and effect to this section iis al part 
ot the fundamental law, it lust be understood as ud COmM- 
mand to, and as enjoining it as a duty upon, the General 
Assembly, to pfovide by law tor the taxation of the property 
of corporations for pecuniary profit the same as that of in- 


dividuals. Ln other words, this clause requires the Leyisla- 


ture to provide for this class at preaype rty the sume as that ot 
individuals. 

‘In the next place, what ure we to understand to be in- 
tended by the lanwuage “the sume as that oft mnedividuals * 
We need not determine whether this language requires that 
corporate property shall be tuxed the same as that of mat 
ural persous It seems, |} Wever, juite ciear that if Was 
intended by this language to require the Legislature to im- 
pose the burdens of taxation Upon the property of ¢ rpora- 
tions for pecuniary profit, the same as, or equal with, that 
of individuals; that the property of this class of corporations 
shal! bear the sume burdens of taxation as are piace if lipon 
that of individuals: that each shall be taxed tor the same 
objects, and in the same degree, sO that individuals shail 


I! 


not be required to pay any-taxes on their property which 


are not also assessed and laid a the prrecrpee rty of Corpora. 
tions of the class named, nor tn any greater proportion, 
\\ been the Legislature provides for faxing the property ot 
it) lividuals., this clanse of the Constitution r quires it te tax 
the property cof corporations for pecuniary prott, tw the siilhie 
extent and for the same purposes. [ft the property of indi. 
viduals be taxed for State, county, school and municipal 
purposes, the property of this class of corporations must be 
subjected to the same taxes and at the same rates. The one 
cannot be exempt and the other hable.”’ 

To the same effect are the cases of The City of Duhugqu re, 
The Illinois Central RoR. Oo. 39 Lowa, 56, and The City of 
Dubuque vs. The C. D. & M. RO Co., 47 ib., 196. 

In Chesapeake & Ohio R. BR. Co. vs. Miller, 19 W. Va., 408, 
the Supreme Court of Appeals of West) Virginia declare 
the clear meaning of Se 1. Art. &. Constitution of that 
State, is that “all property, both real and personal, shall be 
taxed,” except such as the Legislature may exempt under 
the exception contained in said section: and that ly sit 
section of the Constitution the Legislature was clearly in- 
hibited from passing a law exempting the property of a rail 
road corporation from taxation, 

The same construction is given by the Supreme Court of 
Ohio tou simular provision coy Ulye (‘onatitution of that State 
in the cases of The City of Jneseille vs, Richards, Auditor, 
ete., 5 Ohio Nt. Rep., DS and in Baker rs. City of (Cincinnati, 
11 i4., od]. | 

And by the Supreme Court of lilinote to the Constitution 
of that State in (Oi hane vs. Treat ef al.. 25 Me nD7, ond in 
Hunsaker ef al. vs. Wright et al., 30 tb., 146. 

And by the Supreme Court of Ts nhessee to the (‘onsti- 
tution ot that Stute, in Kelli rs, L and N. R I. (%., » dere 
Baxter. 539. 

And in the case of Fletcher vs. Oliver, Sheriff, ete., 25 Arks., 
289, the Supreme Court of Arkansas gave the same con- 


struction to Sec. 2. Art. 19, (‘onstitution of J] S68, 


Authorities might be multiphed, almost indefinitely, upon 
this proposition; but these are certainly sufficient for the 
purpose, In hotie ot the States mentioned is there any 
constitutional provision answering to Sec. 6, Art. 16, of the 
Constitution of Arkansas. Can there, then, be any root 
tor doubt that the second contention by plaintiff and appel- 


lutte, as above stated, is wholly untenable 7 Surely hot, 


T)ivd—Plaintitt and appellants contend that the Board of 


Railroad Commissioners is created by the statute, and tts 
powers are prescribed and limited by the statute, and that, 
consequently, itexceeded Its powers in considering the value 
of * embankments, tunnels, cuts. ties, trestles and bridves,”’ 
when valuing the * Ratlroad Track ;” that there is no man- 
ner provided by law for assessing * embankments, tunnels, 
cuts, ties, trestles and bye higes,” and, Cots quently, the sume 
cannot be fared. In other words, this involves two proposi- 
tons: Which ure, fest, that the revenue act Vpon the sub- 
ject of assessing and taxing railroad corporations must be 
tuken as it was passed “by the Legislature, as an entirety, 
and is either all good or all bad: if all good, then the ** em- 
bankene nts. ete., are hot subject to tuxation: and, it al] 
bad. then the Legislature has tailed to direct the manner in 
which the yuiue of this species ot property shal] be dsce.r- 
tuined: but. in either case, the Board ot Railroad Commis. 
sioners iki ted ulfra veres > and, ‘¢ pid, that the uct merely 
revguiates the assessment of railroad property, and that it is 
within the power and is the duty of the Legislature to pre- 
scribe the manner or mode in which “all property shall be 
sissCsst d for tiixation, and that unless the tiode s\) prescribed 
is pursued, no valid levy of taxes can be made. 

As to the rst of these propositions : In Peapl. rs, .Me- 
Creary, 54. Cal, supra, the court, speaking upon this ques- 


< 


tlon.sayv: ** Does the atten ted Exe tiption of certain species 
of property render the wrole revenue act void? We are of 
opinion t 


. 
' 


that such result does not ensue. The exemption 
being void, it must be stricken from the act, and the act 
must be read as it that provision had not been inserted.” 


PT 
_ 


Judye Cooley, in hits Constitutional Limitations, at pruore 
177 ¢f seq., lave down the ruli in such cuses to tn as follows: 
“Where a part ora stutute is utieos stitutional, that tact does 
het authorize the courts to chan hare t} eS rr rriguiteade r vord disc, 
unless all the provisions are connected in stile et thnutter, 
le pending Goth argu ty other, crpne rating tow ther for the same 
Purpose, oF otherwise so connected together im mieaning, 
that it cannot be presumed the Legislature would have 
passed the one without the other. The constitutional ane 
unconstitutional provisions Mayo ever be contained in the 
sume section, ana vet Loe porte: tiv distinet sane) se purable, so 
that the fir-t Trias stuna thouelh the last tall The init ois 
not whether they are contained in the same section, tor the 
distribution inte sections is purely artificial, bat whether 


thie Vare essentially ane Its prarraatel Cortptrecth d ivi = ptpyst if) 


If. When the uneonstitutional Portion is str en it. that 
Which remains Is complete ino itself, and capable of being 
executed in accordance with the apparent legislative intent, 


\N holly pried pendent of that whieh was rey ected. it must be 
sustained. The diffi uitv is in determining whether the 
good and bad purts of the statute are Cupiathic of bein ss pra 
rated within the mean neool this rule, If a statute atte thi} ! 
to accomplish Iwoor Hore obpects, and is vold as to one, 
tay still be in every respect ipiete and valid as to the 
other.” 

This rule was applied by the Supreme Court of Arkansas 
in the case of lh Saife VR, V7 _- aa 1, / 0. (0 2 serotpon 
of the act of 1870. rewelatine the sale of lie 
The Court, through its learned late Chief Justice KEnetlish. 


' . ’ ; . 
declared that it would not undertake to sav that the Legi-la- 


q 
ture would have prise d Thre eet Wat] if the seat me Bint 
lust wus it Wis ¢ nacted: but that, as Pussecl, the sectlon was 
in Violation of the commerce claus f the Constitution of 


the United States, and, for that reason. void: and the « 
tion was reformed by the Court, by striking out the oblmeox 
lous Words, and as thus reformed it was held to be valid, 


and is now the law of the State. 
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" rHE ENDOWMENT AND BENEVOLENT AssOc TATION OF KANSAS 


STATE oF WANS As, | 
{ aunty of Luo 


} 


Nera ib) oo trpete DA these pres Hts that J. A. Cow ‘|, |’ J (carhil- 
chael, JOB. Klock, Fred Williams, and Robert Carpenter, all resident 
eitizens of the State of Kansas, have this dav, to wit, Jan. 6, DSSS, 
tore thie and forinied thetosel ves 
Into adn eleemesvuary corporation to be Known and stvled The Mu- 
qigsil @™ell boricdowrne lit ania Denevolent Association of Kansas 

Phiis assochation has ne capital stock, and shal. lave an existe phere 


} 
Vorrtuntariiv ussociuted Tie misel ye _ 


Por fTFItV Veaurs, alba dl bisiness stacnid toe conductes il lapor Be Lvon 
{ «> Koity satya Its pratntiheutiois shiall exte bed, through thie Phte chruneny 


ofits aneents, throthotout the | niited States and Canada 


Phere =) Te 1) “e directors of thiis Hesociutiodhb, atid thie COPpOra 
tors feretibetore mrentioned. all of them residing in the State of 
Koateas. ~lall be the directors until therm suceessers <hball be dul 
qe erctTeved cadeed eqllat fieed 


Phe benetits to be conferred by this association are to by 
cn iter] bY Voluntary contributions from thre Hebi bers, or 
Hssesstbetits, Tb aces relates with thie mr sprective aves of the lti- 

if vidual rietibtee ks, iis pres rilved Ly thie COOPISTITUDE LO cof this fi=scrchil- 


: } } } } ! } : 
Choodd, catved Claes Thbtieds Thus created stiall by Kept saere) aha iviotate 


i 1} tiseed of \ Teel thie pele] frse for Wi rely Thier\ Were ©] rit ite | 

Ist. Vo euard its members, toa great extent, against the als of 
poe } i] Vailit «turing bite bbici espechalls ‘hilt bier Uda Pretend oot 
bridivtn © weaned at theipadenth to thake a provision for there fags 
| es calbed [rte i> Viele at taery ~ silfefeersecd Taf Thies aot) pelavsde 7 
aba N Tet 1 eivideer ti 

24 To create a fund to be paid to the members of the eacisit 
Pry fue otsadiate with) ribies atid Teutl ifletin thie reel why reeds thie Prieta 
beets Oy t| beeetfeer Teer eerpiatelecdd Dep peed petthiate ated stistain Liielr tried 
ry reiidd \\ phehy 1) sep char yie’ Wiii secre too tivenny sanped thee riderendents 
tive eveootatits ] i =')ge] I il i Protect ‘oy | i t’ ssc fit) 

34. ‘To encourage and promote benevolence, industry. and charits 
arypcotagy Tis tare ints 

No person or perso ~tieal puaroie ly fe ith the Denetitiof this asso 
ciation exeept members in good and regular standing. as preseribed 
byt] constitu to thy, » ate bea f 


Witness our hands | nd vear above written 
J. A. COWELL 
Po CARMICHAEL 
IE. KLOCK 
1) WILLIAMS 
ERT CARPENTER 


/ fu ot Fi ‘Pe 

Before me. the undersigned authoritv, this dav personally ay) 
peared | \ Cowell. |’ | ('armiuchaet. J l Klock bred Will illi- 
and Robert Carpenter, to me well known, who, being duly sworn 
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THE ENDOWMENT AND BENEVOLENT ASSOCIATION OF KANSAS 


laws of this association shall sign all documents “atid purpers that 
require such Signature to property authenticate thew, Ile Lav ape 
polnt such agents aud superintendent: as the good of the association 
mav require, and shall require of them a good and sutherent boned 
In such amounts as mav be deemed sutherent for the faithful peer 
formance of their duties, which bond shall be deposited with the 
secretary, und hie =hi ll }" rform such other duties as the laws of the 
assoclaition miav require, tid lor hits Berry 1COCs ~boeadl receive such Corlh- 
pensation as shall be determined by the board of directors 


Sree. 2. The viee-president shall preside in the absence of the presi- 


. 


} } | . ' ' as 
dent, and im case of the death. mr sietintion. adisqpdailhcation, redial, 
; 
} P ’ ‘ ’ } ‘ " T ; } 
Hegriect, Or wbesence aol Line presided Ll ter cbischiarg the duties of the 


office, shall then peerpartu all duties bhictptipboe nil bpeoons Lhie pores dede hit 
until an election shall be held. and shall receiv Sel Cotlnpebsation 
as the board of directors shall determin 


. *? A hk ;) } ‘ . ] 1, 
mE .? Phe secretary =f) Mh Reep a Corres report of ii PPoweedl hes 
° ’ ‘ ; " . 
Of the board of directors i} read a Cotiituiticatiotis, Teports, 
t? iL ‘ } at? ’ ‘ , ; ‘ ’ ' t) ty ‘% lisall 
fe l léelis, © 1 , bbe abt erst i FJ a i ae @.. (Pr iiweeli {?il Lint oe i= rel . =i iti 
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athix the Seni of this association to all offfelal doctlinents “lithii Ghiso 
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the third Tuesday after the third Monday in January of each vear, 
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? ? 
‘ ; 
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board of directors 
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Ske. 4. The treasurer - perform all duties as preseribed mn the 
(ener i \\s mare ee ~ ; i } " — rr) : 
; ee ; . ’ ; i vA oe f . . ; hahie Vs 
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him, and onlv pay out the same on order drawn by the proper au- 


j j j ‘ 
thority. On the firstof each month he shall make to the president 
a statement comprising the following items: The balance on band 
[at] last report: total receipts and disbursements: balance on band 


He shall have the accounts corr etly posted am the exam- 
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8 THE ENDOWMENT AND BENEVOLENT ASSOCTATION OF KANSAS 


‘ , . : . . } * 
Sh ys It) flit late’, Vo oe the rece jl | ‘yf such prrevol cl death ol it 
_ : ; | ,: i , I ' | 
tember the seeretars shall sutroat this <ame to the board of (tirect 


ors for thelr approval Within ninety davs from the receipt of such) 
proof, and its approval by t board of directors, the secretary shall 


draw adratt on the treasurer tn davor of tii } Pealpor yn P=dolin bathed 


ity the benefit certificate for the amount due on satd death, and for- 
| . , ’ ’ || } 
Wiilel Thy = i! ' psibded Poe Tsert) €:] prersolis peor’ chante jerti 
> } ‘ + ‘ , 
Ye) \ theres po chianee the directiothol pavinent of beneti- 
, , ] , 
. . ‘ ‘ ‘ ‘ ” . ? 
CMAarV Cert rf Prive Cathbes GON ihoriztige such chatve lbh writhhy b 
. , ; , 
cli the tack Of certil utes day thi fort preserpoead, Withessed by two 
L of — i ‘ | = 
Poersanyys Pll tremened stared pedal \4 pruaN trbe de i+] Liet GO} Olt dollar, 
' o= - 
botyt bite a i,t a | Peat deel "dctia th Corlisdele Tedd \ ital or of Linedineg 
foree Uhitll reported to the secretary, and the certiicate Upon which 
tie’ Teer W bit | |- thorized is tiled and a hew oe rsstied., Whieh 
. . , , , 
new certil iter soba | Hhithnbered and dated the satne as the on 


tora di ath by litte 


.S. THE STATE OF KANSAS 


Sree. 2. There shall be five per cent. of all collections placed to 
the credit of the general fund to detrav the expense of collecting 
and remitting assessments 

See. o. All surplus in the treasury belonging to the general fand 
over and above Mut thecessarVvy to pave acty i! ‘ N prelist - shall bie 

poaced to the credit of the benetit fund 
? > Phat the following is a trae and correct copy of the cer 
tifieate of riveted rshiip Issthewd DV sade? fssociation to its tem 
bers ( Yeap thiat bhnb Certilicate isthe i tlie np inks Wer cdthiN tilled 
out) and that the following is the formict the certificate with all the 
COUpOt is thereto itt cehied 
And this association issued no certificate nor poliev of anv kind 


Wlhiatsoeve r | Vii thiul Tht assoclittor pow was | wal Phiectipleegs 
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* Bear ve one anothers burdens 
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Phas eertifivcate. Isstled bv autipoorets ‘| thie bordowtnent and 
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titied too ali the rigtits and Privileges of trietiberstilpe at the budow- 
. 
’ ’ ; . " 
ment and Benevolent Assocrtion of Kansas and to participate in 


the ermiowlent dba af the association to the amount of tive thoy 


sand «dollars. which: stm steall ote id te im accordance wath 
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, ’ | ; . 
the dates of maturity of the annexed eehdowtent coupons, each 
. s. tet ; ‘ ‘ 
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, + , ’ ; 
should bie’ Pbbectaatee Ph Lee Wieetdh Chills ee iif S$ Issved (le | or te 
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Live Tris ‘i ery Lia? si il (o] ici” ‘ The —— eevee ; } ; i 
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ta ee — i] i tiie tee | eq hii? ; ' | | , = 9 i! ; 
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al | | a as Lie ~| hii j j : ery | il \\ ; i i e*riii . ; ~ | 
4 , si ‘ » i : : 
42>" 4 ' l ' Thipee v\ ‘ : si ij = . . \ | ait _ ; ji] = 
. ; . ‘ . ; ‘ ‘ - ‘ ‘ ‘ 
‘| j iz }ije't ~ tTi 5 ¢°¢)) biitl ay eet ~ ‘ i i , 7 i* sf. ii lhe 
i 
‘ 
{ iy) ii> : ' : it ‘ 
; 1 ‘ . , ‘7 ; . ‘ ’ 4 . , 
i \ | ae. ‘ ‘ 5 * . si? “si : sts V4 ji] ’ ;s 7 ¢ i == ’ i.} 
t ’ ; | : ‘4 ] * , ; i , , ’ ’ , 
‘ » APE Vii - = = § ‘a » $6885 , i : i’ pele - a’ ' ified 
, ’ 7 ° ‘ . 
=< Te ‘s * i! ; ti » ts eye , ‘ ’ he te hy =c* 
7 i . . 
thil ; ’ ™ —— ’ i; ’ s=.i] i; ¢ o- ’ ; ij } j 


f 
—! 
ed ow” 
ws 
-— 
_— ~_ = 
— 

—_ 


1 
' 
lei \ri iti=ii- \] = ‘ \ pgpat | “ \] sei=s) Toi \I.-- (‘ijt] 
setts. Vermont. New Hampshire. M e Nebraska, West Virginia 
| , 


Waitisae (Precon, Minne ti Marvia ; |), wil I’ Hitis\ Nan i, 


2— 120 


1 THE ENDOWMENT AND BENEVOLENT ASSOCTATION OF KANSAS 


New Jersey, New York, Connecticut, Rhode Island, Nevada, Colo- 
rado, Indiana, Ohio, Louisiana, Tennessee, Kentucky, Georgia, 
South Carolina, North Carvlina, Virginia. 


{ Otlpon No # (ortihicute No — 

This <elt-cndowment coupon, issued by the authority of the 
Endowment & Benevolent Association of Kansas, witnesseth : 

That ——_ —--. to whom: the above certificate is issued, is entitled 
lo participate in the endowment (1.) fund of this association to the 
HMmMoUnEL OL Ole thousand dollars, which =tithi shall, on thie — lav 
of . be paid to the aforesaid member if at that time living and 
having complied With the conditions UN pre sse«d in the nbove certifi- 
cate upon Which this coupon is issued 

J. A. COWELL, President 
PRED. WILLIAMS, Secretory 


{ CLP MOn) No y { ertificuate No -_—— 


This self-endowtment COUPON, rested by the authority of the 
Kodowment & 1} nevolent Association of Wiatisas, Withessetiy 
That —— ee | () whom the nbove ct rtitie nle ls pestied|. Int ¢ rititle ‘| 
Te? prearlrey porate It) the endowment (2.) fund oft this association te thre 
amount of one thousand dollars, whieh sum shall, on the dav 
of ——, by paid to thi aforesaid rer bye roaftoat threat trore dis ig ane 
having complied with the conditions expressed mi the above certifi 
crite Taped which this CONT PION I~ pastyenl 
J. A. COWELL, President 
PRED. WILLIAMS, Stereterry 


{ OUpOn No . (‘ertificate No, —— 


This selfendowment coupon, issued by the authority of thy 
brnedownient & Benevolent Association of Kansas, withesseth 
That ee ee tC) WHOTD the nbove certificate is issued. is entith 7 
to partielpate im thy endowment (3,) fund ot this association to the 
amount of one thousand dollars, which sum) shall, ou the — das 
of ——. bys porta ta the afore sand trpetup ty rif at that tron living anal 
having complied with the conditions expressed in the above certifi. 
cate Upper Which this coupon is issued 
JA. COWELL, President 
PRED. WELLIAMS, Secretary 


( Cvli pan NO } { ertificat No ee 


This self-endowment coupon, issued by the authority of thi 
Er dowment & Benevolent Association of Kansas, witnesseth 

That —e meee Tf) whom thie above ee rtificate is rstred, rs eonptiths ‘| 
to participate in the endowment (4.) fund of this association to th: 
amount of one thousand dollars. which sum shall. on the — day 
of-—., bee | nd to the afore sid rhe hiber rf sat Cheat treme ving canal 
having complied with thie conditions expressed ae thy rbeove eertiti- 
cate upon which this coupon is issued 


J! A. COWELL. President 
FRED WILLDTAMS. Secretary 


=“ 


ee 


“® 


Vs. THE STATE OF KANSAS 


( oupon No o { ertifieat No —— 


This selfendowment coupon, issued bw the autherty of the 
Kndowment & Benevolent Association of Kansas, withesseth 
That — ——. to whom the avove certificate is issued. is entitled 
to participate in thes ndowment (5.) frsmad of thas asscenation to the 
atnount of cn theosatne dollars, whieh “theta stisell bho tae bia \ 
crf ———— be poured ter thar aforesaid member ot at that trame living and 
having complied with the conditions expressed in the abowe certit 
cate Upon Which this coupon is Issued 
J. A. COQ Bea. ss dei 
PRED. WILLDPAMS, Sceret 
| idorsed lerdowtment ane Benevol hil Yaseen itiecoty co] Kuttisies 
Office, Empora, Kansas. Beneticiary certiticate. No. ——. 85,0000 
Name vf applicant, \I cemented LD tices COMET ce] aoe Tite 
‘o] [ry lavor «ol relationship, —— l<~tred -iayv of 
ISs—. Annual dues (85.00) due 50 davs atter above date, and vearis 
thereafter In corresponding with the secretarv give Noo of tho- 
certificate 


Received of the kndowment and Degevolent Assocution of Ihe 
~is the sum of ——, which sum oo full of all clans and detiand- 
eXisting under the within certificate 

Witness mv hand and seal thus ~ «din cn] —, |SS 

— SEAL 

Withiesses 


oe (em a 


' ' ' : 
Pe Vorne mri foomtnne r direetioys jis Torn Thy £ Vrnenut of Tie Pee taedye 


—— to Whiotn the within certifpeate was msted. do lperetys 


fond due at my death, and now authorize and direet sueh pavers 


to be made to ——, bearing to miveelf relationship of 
Witness my hand and <eal this — day of ——, 18s 
—_ — —h A 
\ttest 
.¢ t. That thie Vt im Phen Peetetebad Plater dyty af pisatoridty cof Ay 


rid Lipeond its tietbers, except as here matter stated: that itor. 

} ’ 
bhoussesstnent corporation endowtnent associithon forthe protit of its 
retipbeers WhO Comply with the rules of the assoertion by peavil 


; , : 
Live jim estpents and hem co] Thye teeseme labial) itil PV cootatitpiyiy ’ fy «Fan ' 


standing in the association, and sueh profits re suit) fron apestbige cof 
thembershin and forfeitures, toetpberstitpe fees tes mse ssfipetit=. witied 
interest on joans. No member tsindividually lrable for the debts of 


the assectation or for the amount due upon anv certificate me<ued | 
the association Ans Tie rrp doe r who fails Ter THAV ADV fewerwstypent cf 
dues as required by the constitution and rules of the association f 
felis his membership 1h sand associution and all rigtits or tetrelit- 
thereunder and all pra vtrie nts made by him tothe association prior te 
sald time 


i? rHE ENDOWMENT AND BENEVOLENT ASSOCTATION OF KANSAS 


5. The certificates of the association are only payable by install- 
Mients (as per COUPOt is) ina certain number of Vears and at the X- 
piration of the certain and definite period tientioned in the coupons 
utttached to each certificate and pron condition that the member 
holding such certificate is living at the period when such coupon ds 
pavable and isin good standing as such member, and las complhed 
with the constitution, rules, anid laws of sald issoclation anid hycts 
paula all thie iissessthichts and dues charged uraadnist byten iis requ dj 
by said association 

6. Upon the death of a member who las com ied with the rules 
of the association and has paid all lawtal charges, assessments, and 
dues against him on the books of the association, the association set- 
tles with the beneficiary by paving to lim the actual value of the 
then maturing COMLPIOT, calculating fr ttl chats ol dssthe te diate ot 
death, less anv amount already received on said coupon, that 
being the actual amount earned by said coupon and no more than 
that amount. 

3 Said association loans money to dts repestna be rs without rr (yUliritaye 
any security except the certificate of membership 

“, This “ssociatiod Puaivs ‘hbititiiftless toe dts tire rab rs after a certain 
number of vears, Which annuities are credited to the association 
pron this itoults dur TE pons COULPOTDS. And thiis assen lation shares 
its forfeits with its members, and such profits result, as herembetor 
stated, from lapse of certificate, forfeitures, membership fees, dues, 
assessments, and interest on monev loaned to members 
tiled ani booted With thie Stlpooritite tel - 


% "This association has not 
ent of insurance of the State ot hy Utisaas, kbd Scadad Subp rinntendent of 
Insurance has not issued any authority to said association to do bust- 
ness in the State of Kansas 
~“ b BRADFORD. 
Attorney General 
J. W. FEIGHAN, * 
(aunty Attorney of Lyon Co 
J. T. BRADLEY awn 
s. J. BoC. 


Be it further remembered that on October 6. ISSO. at the Oetober 
term of said court, this cause came on for hearing. th plana tit] ri'}o- 
resented by the attorney general of the State of Kansas and the 
county attorney of Lyon county, Kansas, and the defend ints Corpo: 
ration by its president and J. dav Buck and J.T. Bradley, its attor- 
Hevs, anid if Was thie re hpran agreed that tiie Taucts “al Ve set out Were 
true and were all the facts in said cause. and were the only ones 
considered Ly the court, and the Cuiulse Was thet arocued by counsel 
anid t 
LSM) 


} ° , . , i + } _ ’ ‘ . 
pie’ COUT LOM in the Siithe ulbder aadvVisetment until deus tary } 45. 


And now, to wit, on this January li, ISS6, at the January term 
ol Salad court, thie “liiel 
lv statement of facts fled hberemm and adopted the same as a praart 


of this JudgInent, how tines that be cause of the Provisions of 


: =? | } ’ 
COUTL HAaAVIGY UV cotlstdered the 


Vs. THI 


“TATE 


KANSAS 
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Chap. 131 of the laws of 1585 the said deten 
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become dissolved by Operation cot ii 
li Is therefore Considered. adinde 


~_ 


elation of Kansas. lias forfeited all 


siited defendant COP pl GL ieode, bhi ? 


same be, 
Which thie 


and hereby is, dee! 
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, ‘ ’ 
said defendan 


ht 
sf 


ape 


, 
> *; 
tf 


And thereupon the sard defends 

\ upon the grounds and tor the reas 

1. Ploat said wet, « Lap bol, is ut 

z bot error ol law OCccurrihg al 
the defendant 

3. Thet the facts in 

of law mrad ty thie 


thiis cas 

Court «or tlhe 
site hhicotiooli Wiis duly ary heed b> ‘ 
and by overru 


eourt the defendant at thet 


tine Court 


szeae? © > 


tue ‘> Wil 


And now, to wit. i 
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be’ chai bits 
the above and for crounior as tals crs 


by hie estrates tao ie 


Correct, aby 


correct, and ons 
Lupron tet 
nnd foregomg 
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fittest? hid file this ~! 
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iti\ Corea Ppittial 


LN DOWMENT 
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The said plairntit® in erro 
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Teredaynt ya error, pei rid 
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li 0 6oTHE ENDOWMENT AND BENEVOLENT ASSOCIATION OF KANSAS 


the consideration of said court, against said defendant below, as ipr- 
Peats by the “case made” therein, which ts attached to, tiled with, 
abd made s print heres 

And this plaintiff avers that there is error in said judgment, 


—D> 


record, and procecdings tn this, to wit 


1. The said court erred ino rendering judgment for said plant? 


Ly how 


ya Tlie CONCUSSION fof haw ane thos hdement “are thiol authorized 


or Warranted Lys the facts in the cas 


3 Said court erred in overruling the motion of defendant below 


ora new tra 


Wherefore this plaintul pravs that said judgment be reversed, and 
it be restored to all it has lost ther by 
a. a 
J. T. BRADLE?), 


Att We for [’ fi in error 


he defendant ierror and waive 


—" 


| hie ree bey Chiter Uti appearance cit 
the Issliahice tial scryice ot prance ~*~ 
This January 16, 1Ss86 


~ BO BRADERORD, 


4 . ; 
Alloiney (seiueral 


Ls And atterwards, on the bry dias ot Marelh, PSS thy siiliie 

being one of the regular judicial days of the January term, 
ISS6. of the supreme court of the State of Kansas. before said court. 
In session atthe supreme court room in the city of Popeka—present, 


Honorable Albert TL. Tlorton, chief justice; Honorable Danie: M 
Valentine and Honorable William A. Jolinston, associate lstices, 


: ‘ ’ ! } 7 ; } 
aiid = ¢ Drown, clerk of said court—the tOlnioWihY Procecding, 
si ] ] > . ‘ } 
Hmone Olliel Was had and entered of record as rmopows, to wit 


THe ENnpowswest & Bexnevotentr AssocraTion of KANSAS 
Plaintitfan Error. 


The STate or Kansas. Defendant in Error 


lis eavise come on to be heard on thre petitsan My error, abd thre 


transeript of the record of the district court of Lyon county. and 

thereupon, after oral argument by J. Jay Buck, att'v for plarntitf in 

erro] fby kA. Austin attorney for defendant in error. the caus 

was sub jand taken under adviseme vy the eourt 

14 \1 i | rwWwiaittis ‘ tf ath da ci} Nia PSM Tie siiltie 
elng he regular judicial davs of the Januarv term 


ISS6, of the supreme court of the State of Kansas, before said court. 

Wn cat thie rtroom in the city of Topeka—present, 

Honorable Albert H. Horton. ehief justice: Honorable Daniel M 
, 


Valentine and Honorable William A. Johnston. associate justices. 


—d 


> VS THE STATE OF KANSAS 


and ©. J. Brown, clerk of said court—the following proceedin, 
among others, was had and entered of record as tollows, to wit 


Thre Expowwent anp Benevotent Assoctation op KANSAS 
Piaititl in berros 


THE STate or Kansas. Defendant in | 


~- This esuse came on for decision, atid theretupea Lt Js oredet 
ad jpudeed that the bined grnaas rit is] this qreotirt lef cy i ' it} Pie j 
costs, and hereof let execution issu 
Valentine, J... delivered the opinion of the court 
Johnston, J. coneurring: Horton. ©. J meurring specially 
le And also, citi thie ath (hity ii] Maas ISS6). the same te 
>] the regular judicial days of thie Pibitiary tert PSS) col Udi 
stiperednn court of the State of Kansas. there wa- fileed utp thie othe 
siti eourt thi -\ llabvus and Copreeba Toons (ot U COUT t Pde sa | eyh 


= 


Isin the words and figures as follows, to w 


1¢) Niullahus * 
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Tue Expowvest anp Benevortenr As<ocration oF Kans 


THe STATE OF KANSAS 


7 
| Error from Lyon county athirmed 
, ‘ 
bv the court. VaLentrirve. J 
| Chaptes Bd of thr laws cy] PSS.) i | j bys! fr 
2. A contract by an association to pav at certain stated yo 
tithe certadh sums Of thonev as clpdowtoetit= to livitvg ties 
or in case of their death to pay certa ler « 
le lie Tits le tha it big neneiwiairies j« ite ~tiriatios ' an fe, Thee 
endowments and the benetits 
Jchnston, J., concurring ; Horton, €. J., specially « 
ly buk KXDOWMENT AND BENEVOLENT A\sSOCTATION OF I 
PHe STATE oF hk ~4 
lcrror from | f \f} 
hae iy } is) Oy tive ‘ i] Lii-«- j \ j i 
Phis was an action by iehit tow t a tial t kh | 
' fort «of | (i! ' pest persadiyst L dy | i ‘ ; i ’ \« 
sociation of Kansas to oust it from the | 
Cory qorste prerwe r= biel toclissolve tiie Corin ’ | ‘ ‘ 
before the court without a jurv. upon an agreed sta 
and upon such agreed statement of facts the | , 
mnentin favor of the piapntitl and against the defendant ned ft] 


and 
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IND BENEVOLENT ASSOCIATION OF KANSAS 


if] in error, br Case LO this court for re- 


° ; j ) ’ } 
lefendant mn error) claims that the det hdantepiain- 
xercising the powers and tunetions of a mutual life 
\ 1 Violation of ch ipoter Molofthe laws of Kansas 
lefermdant admits that it las not complied with “uv 
provisions of said chapter 15). but elaims that it is 
do so: and this. for th following reasons, among 
does pot ppv to the cefendan Second, but if if 
unconstitutional and void to that oxtent. Does the 
lefendant’? The defendant claumns that 1t does not, 
tthe act applies only to mutual life insurance as- 
tii { feels nel pit = Poot StiCl, all usson ified 4 lt 
ct 4 ipplv oniv to such mutual life mmsurance 
!, / es Prkit ree’ COPerinliZ ; sires tha net took 
that thedeftendant -organization dates from January 
vhiile tl act did not take effeet until March 14, ISS... 
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bis menile ratty S1].000 "until he reeeives the entire sum of 385,000: 
that is. five coupons of S]000 encel) are attached to each certificate 
of membership, and one of such conpons becomes due and is payable 

bY the association to the member eve r\ tel Vears from thie dite 
Ji of menibership for the period of fittv vears. Tf the member 

hie ~ I Wever, belore recelVitg thie entire atnotunt, lis lye lit’- 
ficiarv named in his certificate of membership will be entitled to 
receive, not the full face value of the remaimming coupons or the full 
face value of anv one of them. but will be entitled to receive the 
actual Value of the then maturing coupon, to by ecalenlated from the 
date of the issue thereof to the date of death, less such amounts as 
Hiay possity!s basa been previously ] ‘ ved by the thiemiber as il 
loan on such ¢ bron [un other words, such a menber. it he or she 
lives, will pavointo the endowment fund every ten vears from S220 
to $360, and will be entitled to draw out of such fund within the 
same period of tine the sum of SLO) ane wii pav into s ch fand 
during the tiity Veuits whieh fils or te ecertilicate ol] Incnibership 
runs trom S125 to SLSO0O and will be entitled to draw out of the 
fund the sum) of 85.000) [fait be asked how the association can pay 
these large sums trom sueh assessments. we would answer that it is 
not a question of law, and we canuot anustver it lt would seem to 
us, however, that it cannot be done lt would secm to us that all 
possible recerpts of mone ty) Like gssSOoc ration, 1 lading pavinents 
of all kinds made bv the members.and all possible interest received 
from loans, would not be anywhere near sufficient to pay the tmatur- 
Ing coupons, and we would further think that af the members of 
thie dssociutlon eter! nevell the silglitest hope of receiving sueh 
wonderful watus tipo thei HVesthiehts us the forego heures 
would indicate, there Would be but few lapses or fortertures of mem- 


by rsliip 


attached to his or | bers : Ss) en 
the first 
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«does not divest it of its character 
in Hancock Mut. Life Ins. Co., 127 
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We also understand that contracts to pay endowments to. thy 
living members of an association, company, Or society ure gen- 
erally at the present time recognized by persons having connes- 
tions with life insurance business and others as isurance con- 
tracts: and. if sueh is the ease. it would seem to follow. that 
the title to Chapter Lol ois) by id enough to permit) the leurs. 
lature to Insert in the acto as thev did. provisions relating to such 
endowment contracts. Although under the old detinitions of [rf 
Insurance these endowment cotutracts might not be considered as 

. : Pini , } } eee } ‘ ’ 
coming strictiv Wwithith the Isitiess OF Tlic Thstrahes bit taking 
the clearly-expressed intention of the Legislature as found on the 
act itself, the decisions of the courts relating to endowment Insur- 
ance, the Opinions of authors on life Insurance, and the prevagl- 
Ing opinion of people connected with dite insurance, and of people 
in general, we think the contracts in the present case to pay certain 
suns of monev as endowments to living members are lusurance as 
well as the contracts to pav certain other sums of mon is benetits 

yi 
to the beneticiaries of deceased members. And. this berg OUP opin 
ion, We think that chapter L5las not unconstitutional or votd, so far 
as it has application to this ease. for the reason that its title Is too 
narrow, titnited, or crreumimseribed Dut it is claimed, however. that 
the act is unconstitutional for other rensons than that the title to 
the act is not broad enough to tmeluds ntracts for the payment of 
ehelowmentis lt Js btn dl. coy - nee. that the aiecl Js Ull- 
+?) »4 ‘« } ] om ; . : : | ? ] 
‘ constitutional and void, so far as it applies to the defendant. 
for the reason that it changes or abrogates some of thi pro- 
visions of its charter. Now, sueh vishation is permissible in this 
Stites tuned ro eur cCotstitution | lye 7 beeTacdiatil imei. por “ent cause 
Was organized as a corporation on January ¢. TSSo. under the een- 
eral incorporation laws of Stute of Kansas, and chapter 13], 
which took effect March 14. 1885, ts also a general law. and the Leg- 
islature clearly has the mght bv general law to thange. alter. or 
repeal any portion of the gener iwsof Kansas whether thev relate 
to corporations aor die { ‘er I iT] a ariictke ee if thie COpnrstituyt oT) oft 
Kansas provides as follows 

SEOTION | Phe Legislature = td == Teen ert (heel Mrring cor- 
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°9t THE ENDOWMENT AND BENEVOLENT ASSOCIATION OF KANSAS 
error, the validity of a statute of said State on the ground of its be- 
ing repugnant to the Constitution of the United States, and the 
decision was in favor of such its validitv, a manifest error hath 
happened, to the great damage of the said Endowment and Benevo- 
lent Association of Kansas, as by its complaint appears, we being 
willing that error, if anv hath been been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this be- 
half, do command vou, if judgment therein be given, that then under 
vour seal, distinctly and openly, vou send. the re rd and proceed- 
Ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that vou may 
have the same at Washington on the second Monday of October 
next, in the said Supreme Court tobe then and there held, that, the 
record of procee dings “utores uid being lisp cle dd, the sat Supreme 
Court May Catise further to be done therein to correct that error 
What of nueht and according to the laws and custom of the United 
States should be done 

Witness the Honorable Morrison R. Waite, Chief Justice of 
32 the United States, this 12th day of May, in the vear of our 

Lord, Olle thousand erolit beuaraed ir 7 canned ¢ lrlity- IX, 
(The Seat of the Cireuit Court of the United States, District of Nansas, 1862. ] 
As. THOMAS, 
Clerk of the Cirenit Court of the United States 
for the District of Nansas. 


The writ of error allowed this 12th dav of May, ISsh 
ALBERT TL TLORTON, 


('}, let dustios of Supe jide f Our ot thie Niort, ot Kansas 


[ Endors | S050. The Endowment and Benevolent Association 
of Kansas vs. The State of Kansas Writ of error, Kiied May +a 
Issé. C.J. Brown, clerk sup. court. 


eed And also, on the 12th d iV of May, LSS, thie re Was filed in 

the oftice of the clerk of the supreme court of the State of 
Kansas the citation in the above-entitied cause, which, with proof 
of its service upon the defendant in error, is In words and figures as 
follows, to wit: 


od In the Supreme Court of the United States. 
Tue Expowmest axnp Bexevorent Association of KANSAS. 
Plaintiff? in Error. 
‘Ture State or Nawnsas, Defendant in Error 
Tue Usitrep States or AMERICA, &s 


‘To the State of Nansas, Greeting: 
You are hereby cited and admonished to be and appear at a 
’ . ° . ‘ i 
Supreme Court of the United States to be holden at Washing- 
ton on the second Monday of October next, pursuant to a writ of 
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2h THE ENDOW. AND BENEV. ASsSU. OF KAN. VS. STATE OF RAN. 


Ihiyy just datmaces for delay if it shall fail to make wood its plea, 
then this obligation shall be void; otherwise to remain in full force 
and cifvet. 


4 


J. A. COWELL. 
TER. 


1. I 
R. CARPENTE 
JOHN BAY. 
o7 STATE OF KANsAs, County of Lyon: 


{, Robert Carpenter, being first duly sworn,do say that Lam worth 
more than the sum of five thousand dollars in the State of Kansas, 
and have prope rey in the State of Kansas not exe ripe from execu- 
tion of the value of more than tive thousand dollars, 


Rh. CARPENTER. 


Subscribed and sworn to before me this Lith day of May, 1886. 
J. F. BURTON, [sear] 
Notary Public. 
Term expires January 11, 1558 
This bond and the sureties are hereby approved this 15th day of 
May, 1SS6. 
ALBERT Hl. HORTON, 


Chief Justice of Kansas. 


| Mudorsed | App “al bond Filed May lo, ISS6., U. J Drown, 
clerk supreme court, 


3S In the Supreme Court of the State of Kansas. 


I. C.J. Brown, clerk of the supreme court of the State of Kansas, 
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Kndors dj on cover i! Upreme court No The. The 
Endowment and Benevolent Association of Kansas. lamntiff in error, 
vs. The State of Kansas Filed November 23, 1SS6. 


IN THE SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. NO. 1296 


THE ENDOWMENT & BENEVOLENT ASSOCIA- 
TION OF KANSAS, 


Plaintiff ii krvror. 
Vs. 
THE STATE OF KANSAS. 
DP. fen dayt ii L ii 


BRIEF FOR PLAINTIFF IN ERROR. 


ee ee - Oe oe we 


J. JAY BUCK, 
(i. W. DeC AMP. 
Attorneys Jor Plaintiff in Error. 
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In THE SUPREME COURT OF ‘THE UNITED STATES. 


re OCTOBER TERM, /886. NO. 1296. 


THE ENDOWMENT & BENEVOLENT ASSOCIA 
TION OF KANSAS. 
Platiff iT hi LL 


Ve 


THE STATE OF KANSAS. 


Defendant in Breer 


STATEMENT. 


- In the fall of ISS), the Attorney Greneral of Kansas in 
formed the plaintiff in error that he regarded it ae am baste 
ance Company, and that under a certain Kansas Insurance: 
Law of ISN), hereinafter to be noticed, not entitled to de 
business in said State, and said Attorney General and Coun. 
sel for said Corporation agreed in writing upon the facta, and 


— 


they were on October 6, 1886, filed in the proper District 
Court as the pleadings and evidence, where the Corporation 
was beaten and adjudged dissolved, and the judgment was 
affirmed by the State Supreme Court on May 7, [SS86, and on 
May 12, 1886, the writ of error herein was issued, supersedeas 
bond, entry of appearance and all other necessary papers 
made and filed. Stipulation has been duly entered into DY 
the parties to submit this case on briefs without oral argu- 
ment at thes term. 


The statement of facts herein is the case entire. These 
facts show the business methods of the plaintiff in error, the 
form of its certificates, and that it was “duly chartered” be- 
fore the enactmentof chapter 151, Laws of 188), and the Cor- 
poration did not file any bond with the Insurance Depart- 
ment. The Court below held that said chapter 131 annihi- 
lated the Corporation and decreed that it be dissolved. The 
case is an important one, both as to the law involved.and the 
interests thus attempted to be crushed. We invite the at- 
tention of the Court to the following points: 


ry . . . 

The first agreed statement of fact (printed record, page 
1), shows that this Corporation was duly incorporated Janu- 
, " Rad _ - an . . . . . 2 . 
ary 7, ISS), under and by virtue of Article 14, Chapter 25 of 
the Compiled Laws of Kansas, which is seetion 122, and in 
these words: 

see 61220 COAny religions soeiet:, military or fire company, literary. charitable o: 
benevolent association, other than collewes, universities, aeadamic« or seminaries, or 
any Grand or Subordinate Laxiae of Free and Accepted Masons, or of the Independent 
Order of Odd Fellows, Koights of Pythias, Knights of Honor, Ancient Order of 
Vnited Workmen. Independent (Order of Matual Aid, (om! Templars or any other « 
oret benevolent asscciatfon of OPA Zaatteeth Tray hey the consent of a majority of its 
themier Peemenent p@ Pwnwdies corporat tinder this art bes filing thy eharter required bey 
this act, electing directors or trustees. and performing the things as directed in the 
ase of other corporations and when so omanized «hall have all the powers and pris 
leges and be subject te all the restriction« in this act contained, for the objects 
named in the charter, and shall have the same power to make by laws for the regula 
tion of their affairs as other corporations and shall have power to adopt a by-law to 
rxtuce the number of its dipeetors or trustees to not les® than three. and to incorper 
ite with that number. and to presser be their term of offiee. and te de and perforiy all 
ther acts in accordance with the objects of said lodges respectivels Such directors 
ve trutees shall net usurp or exercise the functions of the officers in charge of the 
-piritual affairs of any Soviets 


The chapter from which the above quotation is made. 


en 4 


ene et ee q 


provides for 51 different kinds of private corporations, and 
in addition to said artiele 14, especialiy as follows: 


th The lusurauc of human iife. and dealing in annuities 
bth The Insurance of buman beings agaiiet sickness or pereual injury 


‘th, The accumulation and lean of funds, A« 


There was an insurance law passed in Kansas kKnewn as 
Chapter 93 of the Laws of IS71, requiring, among other 
things, the giving of a bond and making report to Superin- 
tendent of Insurance. Sectlotis ‘i. and rel of sed law are 
found in Compiled Laws of Kansas of ISS), at page 4%, and 


read 

= be ri. [tye press pelentys vf th sact «hal Ther) apply te Life Ineurance ‘ cotta pematole ® 
eregatiize fon i ; prslive pean 

See. 70 All acts and jwario ofact® jbootststent with the prrers ielertis oithie i.e are 


hereby re }* talend Provided nothina itu this act shal be conmsetrued te affeet the cart 
perrnte ¢ Kistenee, or the rights as «ton. of ahi? « corporation now ¢ Sisting ated herete 


fore organized under any gefheral of free ie lawe ol this =lats 


It will not be claimed that a single sentence of the Kan- 
sas laws we have quoted has ever been repealed. There has 
been neither amendment nor repeal in terms, and under our 
Kansas Constitution, Sc. 16, Art. 2. 


No bill «hall contain more than one suljvect which shall be clearly expressed in 
it* tithe and no law #hall be revived or amended. unless the new act centainese the en 
tire act revives! of the ae fion ofr sections eo aetmende arc the eee'ticnt) cof sew tletie 


«amended «lal) te re \* Lied 


“Repo als by lmiplication are not favored in law and there 
fore it must appear very ¢ lear that such repeal Was Intended 
in fact to be effected, before courts can declare that any sue I 
repeal im faet took place. 

State errel. ve Farrell, 20 Kans. 217. 


The content on of the defendant in error is that chap: 
ter IS] of the laws of Kansas of ISS), approved March 7. 
ISS), published March 14. 1SS5. and which took effect thirty 
60) days after its publication, to-wit, April 13, 1885, had en 
tirelv obliterated this Corporation. We here give the tith 
and sections—1, 5, 6,9. 26, 30 and 31—-which is all that can 
throw any light on this discussion 


im et Prewiding for the ¢irganineation end Contrel of Mutual Life In«uran:. 


Associations in thie “tate 


lien 


Swf. Ary mnober of persous of lawful age, citizens of this State, rot lew 
than five in number, may associate themselves together for the purpose of forming « 
mutual life insurance association for the protection and relief of each other, and for 
the payment of stipulated sums of money tothe widows, orphans, heirs, or relatives 
by consanguinity of affinity, devisees or legatees of deceased members thereof. 


See. 5. The officers of each association having custody of the papers or ones 
thereof, shall enter into bonds to the State of Kansas, for the benefit of the party in 
terested, in the sum of fifty thousand dollars, with three or more sureties, to be ap 
proved by the superintendent of insurance, conditioned for the faithtul accounting 
for and proper payment and disbursement to the legitimate purposes of the amocia 
tion, of all the moneys thereof that come into their hands, aNv row THE faithful per 
formance of all contracts made with its certificate or policy-holders. Saki bond shalb 
be examined as to its sufficiency by the superintendent of insurance, and shall be 
renewed whenever be shall require, and with bis approval indorsed thereon shall be 
filed with the treasurer of state. 


Se. 6 When the said bond shall be approved and filed, the superintendent of 
insurance shall issue to such association authority to commence business, and such 
association shall be known and held to be a ely corporate, for all the purposes of 
this act, and may sue and be sued inal! courts of law and equity. 


Sm. 9. It shall be unlawful to make insurance on the health of individuals, or 
to contract the payment to any member or his beneficiaries a sum greater than three 
thousand dollars, unless such corporation of association shall have # membership 
sufficient to pay the face value of the certificate or policy in full with one single as- 
sessincnt; tomake insurance on the life of any person until such person bas first 
been subjected to a thorough medical examination by a regular practicing physician: 
and found to be in sound health, except when insurance i> granted against accident 
or disablement only, or on the life of any person above sixty years of age; (to CoN 
TRACT the payment of ENDOWMENTS, annuities, or anything of value to the member 
himself, except for injury or disablement:) to issue joint life certificates or policies 
granting insurance on the life of more than one person under one certificate or bOlicy. 
unless such person insured under sucn certificate or policy shall be named and as 
sessed] individually for their full pro rata proportion ; to issue a certificate or policy 
agreeing to pay a fixed sum of money, unless the payment of such fixed sum is condi 
tioned upon realizing the same from an assesment made upon the membership 
therefor 


Sec. 26. lu case any association or corporation shali coutinne to issue certificate « 
or policies after the termination of their license, they having failed to make their 
annual report to the superintendent at the time and in the manner herein prescribed 
therefor, or from the date of the revocation of authority shall thereafter issue any 
certificates or policies of insurance, it shall be the duty of the superintendent to noti- 
fy the prosecuting attorney of the county where such association or corporation is lo 
cated, whese duty it shall be to commence legal proceedings against such officers, and 
enjoin the association or corporation from doing or transacting ther business 


Sec). This act shall apply to all associations or corporations now or hereafter 
Organized in this state, or admitted in this state t transact any life or accident busie 
hess on the asessment plan. Provided this act shall not apply to any association of 
religious or seeret socteties now existing or under the supervision of any grand or 
supreme kxige, nor any class of mechanics, express. telegraph, or railroad employes 
formed for the mutual benefit of the members thereof and their familias exclusively 


“er U1. This aet shall take effect in thirty days from and after its publication 
iM the official state paper 


We quote thus fully from the law in question, because 


— an eRe oe 


the District Court, (printed record, pruigre 13. } held that be 
cause of this law, our Corporation had become dissolved. It 
looks, atfiret blush, pretty severe to annihilate a corporation 
for not obeying a liw, when it is apparent, as shown further 
on, that an attempt to obey the law would be destruction 
itself In one section we are required to give a bond for the 
fulfillment of our contracts, and in anotherare forbidden to 
do the first thing necessary in order to fulfill them. If it be 
insisted that the legislature had any Intention in the prem 
ines, It cannot be inferred that it intended all the disastrous 
consequences sure to follow the construction of the court: be- 
low. 

In the State Supreme Court we claimed : 

Ist. That this Corporation was not an “Insurance™ com 
pany—that it was a mere loaner of its funds to its members, 
and of course that said Chapter 151 did not apply te it. 


2d. That the people who desired to do so had a perfect 
right .o obtain endowment insurance. 


Sd. That said section 9 was not a police regulation, but 
an arbitrary interference with the reserved rights of the peo- 
ple. 

ith. That the act was in conthet with two provisions of 
the Kansas Constitution. 

Sth. That it violated the ldth Amendment to the Con 
-titution of the United States. 


ith. That it violated Section 10, Art. 1, of the Constitu. 
tion of the United States. 

ith. That, conceding the power of the legislature te 
abolish our charter, it had not done se. 

As we understand the Opinion of the court below, it on 
ly decided the first and fourth potnts. Ten-elevenths of th 
opinion is devoted to showing that our Corporation was an 
Insurance COT PMATEY, and in the end must disappoint the ex 
pectations of its friends. 

The only legal or constitutional discussion is found at 
the close of the opinion, where after quoting as we shal! 


intra trom our Constitution, the opinion states 

tnd under these prev isione of the Conetitution. the lew lature undoubted)» 
has the rightte deall it has done in the pregent can foreetiwenel we Preight ¢ 
least SS 10 aod emses there cited 


= 


Brief For Plaintiff in Error. 


As before stated, this is a writ of error to reverse the 
judgment of the Supreme Court of Kansas affirming the de- 
cision of the Nisi Prius Court, holding that the Corporation 
had become dissolved by operation of the aet of the legisla- 
ture above quoted. 


Errors Assigned. 


[. Said chapter 131 in so far as it denies under alk cir- 
cumstances to any one se desiring, the privilege of taking vut 
and enjoying any endowment insurance, is void. 

(a) Because it is not an exercise of a legislative func- 
tion, but an arbitrary interference with the reserved rights 
of the people 

(b) Because rights bad vested in those who became pa- 
trons before said chapter 131 was enacted, and now the Cor- 
poration cannot carry out its agreements with them. 

(c) It cannot be claimed as a police regulation, and for 
that reason beyond all legal reach. 

I]. Said section 5, chapter 151, requires the doing of an 
act which section 9 forbids. 

[]]. It violates the Fourteenth Amendment to the Con- 
stitution of the United States 


IV. It violates section 10, Article I, of the Constitution 
of the United States. 
V. The court below did not follow out the law. 


Points. 


Point First.--Chapter 131,in so far as 
it denies, under all circumstances, to 
any one so desiring, the privilege jof 
taking out and enjoying anv endow- 
ment, is void. 


It is notorious that endowment is a recognized part of 


7 


life insurance, as much so as any other branch. A man can. 
not get a certificate of endowment from his neighbor nor 
from a partnership, because neither can run a business of 
that magnitude. If endowment is neither vicious nor against 
public policy, what concern is it to the law-making power? 
The law may say that one may not marry till he reach his 
taajority, nor then without a license, but can it say that he 
shall net marry at all?) Shall we determine the kind of a 
erop a man shal] plant, or the color of the coat he wears? 
For the legislature in this instance to say that no such kind 
of business shall be done, is simply an arbitrary interference 
with the reserved rights af the people It is not an exercise 
of legislative power. 

Slanghter House Casen, 16 Wall, 106. 

Cigar Maker Casea, (N.Y OS. 

Lire Stock. &e., ra. Creacent.Gity, 1 Abb US 308 

Berthalf es. O Relly, 74 N.Y. Sto. 

Brown ca. Hummel, 6 Pa. St. 

Stevens ef al. oa. State, 2 Ark. 291. 

Woolens ex. Banker, 1 Al. L. Jour. 72. 

43 Ind. 167. 2 Bianell, 309. 

Kansas Bill of Rights. See. 20). 

14 Amendeaaent (NS. Conatitution. 

Bartemyer ex. laa, iS Wall, 129 

O40 0S 141. Fo. 101. 


It is the rule in Kansas that its legislature has only such 
powers as are delegated. 


Leavenworth an in Mill, A 4 Aane 7%. 


As stated in 74. N.Y... O10. ee pra.in speaking of being de 
prived of life. liberty or property, without due process of 
law, “the right of property, the right to acquire, possess and 
enjoy it.in any wav consistent with the equal right* of oth 
ers, and the just exactions and demands of the State” 


The Supreme Court of Pennsyvivania, speaking upon this 


thought in Brow “ve. LL mime! ae pred, “AVS. 


The Canetitutien ef Pennmevivatia tewt« the power af go@ernment in three 4 
partments, lewiglative, executive andl judicial and each of theee ae well by theex 
preaem) termsaof the instrument. as by comma right and the lilertw of the citizens 
are confine: | @ithin Gee limite of their rewpertice and appropriate «ple ros 


g 


And if the legislature, touched by that human infirmity which is incident to our na 
ture, should overstep the barrier of our constitution, their resolves and their enact- 
ments, would lose their valid power and be of no more account in their operations 
upon the private rights of individuals than the unauthorized proceedings of any oth 
er assemblage of men. It is by and from the constitution they derive their power. 
and out of ite pale they are shorn of their strength, and are but commen men. 


Certainly the same rule holds where a legislature ignores 
the Federal Constitution. 


A cursory reading of the charter will show that its only 
business is a torm of “Endowment.” Each certificate issued 
to its patrons is a contract, and it was claimed by the State 
in the Court below that the legislature had not interfered 
with those certificates issued before April 14, 188. But prae- 
tically, such is not the case. If this Corporation cannot se- 
cure éuch new patrons as its business management and fair 
dealing would get. but for this law, then it cannot fulfill those 
early contracts. 

If it be suggested that only “Corporations” are denied 
the power to issue “endowment” policies, we reply in’ the 
line of thought expressed by Justice Harlan in New Orleans 
Gaslight Company, vs. Louisiana Light and Heat Producing 
Manufacturing Company, 115 U. 8., 661 and 663, that only 
Corporations are capable of this work— an individual or part- 
nership cannot ordinarily, and are not expected to do it 
Charters are granted, forthat very purpose. 


The case last referred to clearly shows that this chapter 
131 cannot be regarded as a police regulation. 


Second Point.--Said section 5, chap- 
ter 131, requires the doing of an act 
which said section 9 forbids. 


Under section 5 the officers of this Corporation are re- 
quired to enter into bonds in the sum of &90,000, to properly 
account for funds. “and for the faithfal performance of «// 
coutracts Made with its certificate or policy-holders.” 

Here the injustice becomes apparent. This Corporation 
had many thousand “certificate or poliey-holders’”’ before this 
law took effect. All such certificates were “endowment.” The 


value of each one, in a great measur ley rhedeved pen 
future business. Ifne new business could be had. then thre 
eontract made with such peatreus tuatist fail, or the offfeers of 
the Corporation bav the defleit trom their own pockets. See 
tion Ysave “thatit shall be unlawsy! to contract the 
pauvinent of endowments Hntuuiticos af anviling of valtie te 
the member himself, except for injury or disablement 


To turther paralvze and prevent this Corporation trom 
earryving out the contract: conceded te be lawful when made, 
and which we believe lawful now. a bond is re quired of the 
officers, iis before stated, to eurrv out their avres ents. and 


then in section UY prohibiting ite staeti thine Treedap leeritey | tie 


Third Point.--Said cha) ter 131 violates 
the 14th Amendment U. S. Constitution. 


By section SO. above quoted, “this aet shall not apply te 
AnV association of relighous or secret: societies now existing, 
or under the supervision of a Grand or Supreme Lodge, ner 
to any class of mechanics, express, telegraph or ratlroad em 
ploves formed for the mutual benetit of the members there 
of. and their families, exelusivels 

We regard this as a plain Violation of the Fourteenth 
Vinendment. 


Hlere several numerous classes are named. and af thie 
=¢*¢" fit they may instr endow nit prod l¢*s. White our ¢ Orpor 
ation, chartered before the prbsssipre of this law and for just 
such prurprese. Tay not, and this when it bial beeen preston ted 
ly a law tow ane for “IXteen Veaur- piast im force, Viz Sar 
section GS, of « hapter OO. laws of IS, 1. and above eptherte d 


I< thot every patron «of that ¢ orporation bw this act «le 
rie d “the equal protection of this law 4 

See in this conMeetion «6 part Westerfield, 55. Cal. 45] 
The lawinthat ease. while permitting a certain class to bake 
bread on Sunday. punished others for = doing See alse the 
language of Justice Clifford in Miller vs NOY 15. Wall 4% 

“Power to legislate. founded Ua prny nee hoa reservation, mn 


a cherter to a private corporation, is certamniv net without 


ft) 


limit. and it taay be well admitted that it cannot be exer- 


cise | te take away or destroy rights acyuired by virtue of 


such charter,and which, by a legitimate use of the pow- 
ers granted. have become vested in the corporations, ete, 


This feature of the opinion was by a unanimous court, 
and the constitutional provision then under discussion read. 


“Corporations may be jormed under general laws, but 
“shall not be created by special act except in certain cases. 
“All general laws and special acts passed pursuant to this 


at Section, may bee alte read from time to time, or repealed. as 


Wealso direct attention to People vs. Marx, 9 N.Y. at 
OS6, and the five (5) cases there cited. In discussing the law 
there held in contlhet with the Fourteenth Amendment, the 
Court say: 

“No proposition IS now more firmly settled than that it 
“js one of the fundamental rights and privileges of every 
* American citizen to adopt and follow such lawful indus- 
‘trial pursuit, net injurious to the community, as he may 
“see fit. (Lare Stock Asso'n vx. The Crescent City, &e. 1 AbbiU 
‘*&.) Bee Slaught yr louse Cases. 16 Wall. 106: Corfie ld ra. Cory- 
“ell, 4 Wash ©. CC. 380: Matter of Jacobs, WSN. YL WS) The 
“term “liberty.” as protected by the constitution, is not 
* eramped into a mere freedom: from physical restraint of the 
7 person of the eltizen, its yy Inearceration, but is deemed te 
“embrace the right of a man to be free in the enjoyment of 
‘the faculties with which he has been endowed by his Crea- 
‘tor, subject ons to such restraints as are hecessary for the 
‘common welfare. In the language of Andrews J. in Berth- 
‘holf ea, OR: illy, TA N.Y. O15), the right ot liberty embraces 
‘the right of man ‘to exercise his faculties and to follow a 
‘lawful avoeation for the support of lifes and as expressed 
by Kani J. in re Jacobs, sone ray bie deprived of his liber- 

tv. and his constitutional right thereto violated, without 
the aetual restraint of his person. Liberty. in its broad 
sense, as understood in this country only the  mght 
net only oof freedom = from. servitude. imprisonment or 
restraint, but the right of one to use his faculties in all 
lawful wavs, to live and work where he will, toearn his 
livelihood in any lawful calling, and te pursue any lawful 
‘trade or avocation.” ~ 


— 
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Fourth Point.--Said chapter 131 is in con- 
flict with Section 10, Art. I. of the Consti- 
tution of the United States. 


A deelsion on this point, whiel we hope will revers thie 


judgment of the court below, will neither aequiesee in. nie 


contradict its Crpeh rh berta, bers fatise if eX pressed Treotier | ced) thy. 
port, 


All that is there decided—and so brief that it can hard 
ly be called a decision—is, that under the constitution, the 
leyislature ay, by proper legislation dissolve a Corporation 
and Greenwood vs. Freight Company sapra,is invoked ter 
that purpose. With that decision we are content 


We quote the same constitutional provision found ip 
the opinion of the court below. [Printed Record. ps: 


“Corporations mav be ercated ander general laws, but al 


* such laws may lve arenes d OF Feopve aloud 


This is verbatim the Ohio constitution. except that State 
uses the verb “formed,” and the Supre mee Court of that State 
vive it the construction for which we contend, on 


(soodale vs. Fennell, 27 Ohio, St. 426 


ie ii a private { oOrporatic ! our charter is a contract 


and by section TO) protected from legisiative interference 


mule h has been the Wtaeguies ties) md law for filtv-six vear- 
wna we deen if wrtecessrry tee rede thy is € coturt tee ite berteg 


unbroken line Of decistotis sine: 


Fletcher vs. Peck. 10 U.S. 15 
The famous Dartmouth College ( ase, and 


(greenwood vs. Freight Co... 16, US. at pages lt,and |, 


Referring to the Kansas constitution, that‘ orpearations 
‘may becreated under general laws, we think there can tx 
hut ome moe aning wiven to this, viz: the very section a law 
ver would examine in order to draw the charter, The cour! 
below has decided that this corporation isan insurance com 
pany. and the agreed statement of fact~ slows that it wa- 
“duly organized under Art. 14, Chap. 25, above quoted, and 
more than three months before said chapter lil went inte 
effect. 


(2 — 


The charter Isat mere paper, drawn hot by | legislature, 
but by a private individual, based apon the law “under” 
which it was “created.” There is no claim that said law has 
ever been repealed or amended. 


Said chapter L5L does mot assume to repeal anything. 
The word “repeal does bot oecur in that law The decision 
of which we complain does not assume that said chapter has 
repealed anything. 

It is not even stated or suggested that there has been a 
repeal I») Liapeliewtion ; but should such claini be suade, we 


insist it ought not to be tule rated. 


Here is a State whose marvelous growth has been great 
lv advanced by private corporations, whose legislature has 
provided by law for more than fifty different) Kinds, and 
Whose journals and popular Votes for a«auarter of it century 
have constantly invited the organization of new corpor- 


ations, and the investing of money incident thereto. 


For these and other obvious reasons it should not be 
held that the legislature of Kansas has snuffed out this corpor 
ation. without some evidence of that fact, and that, too, 
when the legislature never even surmised it was doing such 


a thingy. 


(‘pon this point we refer to State vs Minton, 28 .N. J 
Law, at page 451-2, where the court was dealing with an act 
which contains thie =<¢ words ‘* All acts and prarts of acts in 
‘consistent with the provisions of this act are hereby 


“repealed.” 
In that connection the Court savs: 


* But the words, ‘acts and parts of acts’ in this supple 
“ment are not to be considered as embracing charters of pri 
“ vate corporations, or as affecting privileges or Immunities 
‘yranted to such even though thev riba bee re pre alable. The 
“reasonable inference always is, that when the legislature in- 
‘tends to take away these, they will do it in express termes, 
sand ¢ converse Whon they do not do it in express terms, thes 


do not intend to de it.” 


Supreme Court of Wiseonsin is in) harmony with 


a 
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The constitution of the Stat 


i Kehierni qf =], 


or repoule 


That Court in I 


‘ orporation and its rapesdun lee rs 


oof said chap r 


Tics aii 
It i t), law 


and w hie ti 


wrisiafture, Dut certammiy 


hits bere ls tre ‘yur nti bye led 


prart ay =e 


Marsh, 17 Wis. 17, held that 
While such repeal may notimpair the obligation o 
tract existing between the Stat and the cor prratierta, at dives 
Hipair the obligation of the contract existing between thy 
Vod we here invoke that deo 
trine to protect our Menibers, Whose contracts cannot be cat 


ried out, if fiee THeeW resting lr aay come to Us 


We have in Kansas a general corporation law, Sections 
S and looof which have never been re yy aled. and are 


in these words 


. tn " 
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private corpor if 


jertis shial! 
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emourt that ai prriy ite 
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corporation is as much protected from a State constitution as 
from an ordinary act of the legislature 


The mere fact that we did not give a bond to the Stat 


Superintendent of Insurance, ought not of itself to subject | 

us to dissolution, when, if Wwe had yiven such bona, the ( conn 

missioner could not have granted us permission to» do busi x 
ness, because the only business we could do, was such as was ' 


prohibited by section Y of said chapter lol. as already shown 
We come now to the lecision of this court, cited by the Su 
preme Court of Kansas as authority for the judgment of the 
court below, but which we think compels a judgment in out 
favor, viz: Greenwood vs. Fr ivhit (iu 16> t. &. a paige ly 


The Massachusetts statute there considered. read : 


Every act of incorporation passed after the eleventh day of March, in the yen: 


ene thousand eight hundred and thirtv-one. «shall be subject to ume tiidment, altetu 


tien or repeal atthe pleasure of the lewislature 


Mr. Justice Miller, in giving the opinion of the court 


| 
uses the following language - ”% 


me It would Le difficult tostuppls language tore Cot pre | 

:; . "essing 6 
hensive or expressive than this. | 
“Such an act may be amended—that is, it may be changed 
by additions to its terms, or qualifications of the same It | 


may bre altered by the Sibliiec power, oor if riay be re peated 
What is it may be repealed? [tis the art of incorporations lt 


Is the orqanie law oniu hich the corporat eXistelLes oft t hye conn 


pany depends, which idly bee repealed, Pi) that if shail cvutae tee 
be alaw. * * This expression, “the pleasure of the flegi- 
lature,” is significant, ard is not found in many of the simi 


lar statutes in other States.” 


Fifth Point.--The court below did 
not follow the law. 


It is evident from examination of section 26 of said 
chapter 131, that all the legislature intended was in case a 
corporation failed to comply with the requirements thereof 
that it should be restrained by injunction until it did com 
It certainly did not intend to require of 


ply or show cause. 


- 15 


icorporation a thing which the corporation coald not do 
The law never contemplated the annihilation of the corpora 
tion, The judgment rendered (pages 12 and 15, printed rec 
ord, 4s pot w arranted by the uct itself We think this provanit 
properly presented here, because it was not decided by the 


eourt below. 


It it be sugyested that our charter does net strictly con 


form to said Article 14, Chapter 25, we reply 


(a) By the first agreed fauet-—printed record, page 1 it 
“is a corporation, and was duly incorporated, and it now ex 


ists, ke. 


ib) By the fourth agreed faet— printed record. page 11 
“that it ix ah assersine nt co-operative endowment associa 
tion, ke. and hence would be protected under sections 7s 
and 7% of the law of IS71, still in foree. and standing as a 
jegislative construction of its right to live, and which has 


stood tor over fifteen Veurs 


CC) bv the seventh agreed fuct printed recore., prcagre 


es thie eorporation Ina lowes ef money 


dy) By the eighth agreed fag printed record, page 


J2 said corporation deals in anninutties 


e Jt will be seen from: our charter and eoustiftution 


that our contracts are “forthe mutual benefit of the members 
thereat as specified in said section OO) and therefore we ar 
by the decision of the court below, denied the rights guas 
<add J4th Amendment 


anteed us tow thas 


Having shown that the legislature of Kateus diel not) 
prerrtl the law under. whieh sety? COPrpOration Wiis crentesl 


and did net repeal any other law. and that the court render 


r ’ 7 , . . 
Piast Potie Phi juclorecnt shouted 


be reversed 


— 


eda judgment authorized by ne law whatsoever, it follows 


a) That our charter was and is a contract protected by 
the Federal Constitution, and 
‘b) That the decision of the court below was erroneous. 
Last Point. The judgment should 
be reversed. 
JIJAY BUCK, 
(GW. DeCAMP., 
Mlocneus for Plaintiff in ky 
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IN THE SUPREME COURT 


OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


THE ENDOWMENT AND BENEVOLENT 
ASSOCIATION OF KANSAS, 
Plaintiff in Rrror. 


THE STATE OF KANSAS. 
Defendant in Rrrer. 


BRIEF FOR DEFENDANT IN ERROR, 


STATEMENT OF FACTS. 

‘THIS case is brought te this court on error to the Supretiie 
Court of the State of Kansas, to reverse a judgment of that 
court affirming a judgment of the district court of Lyon 
county, State of Kansas, declaring that the Endowment and 
. Benevolent Association of Kansas had forfeited it. charter 

rights and privileges. Those charter right<« and privileges 
are specitied Ina certain charter, or articles of incorporation, 
executed and filed under a general law of the State of Kan- 
sax, and in the general provisions of law enumerating powers 


and incidents common to all corporations formed under that 


law. 


The charter or articles of incorporation read as follows 
(omitting venue, signatures, and acknowledument): 


“Know all men hy these presents, Phat J. \ Cowell PP. J. Carmt- 
chael, J. E. Klock, Fred. Williams. and Robert Carpenter, all resident 
citizens of the State of Kansas. have this day. to wit. January 6, 15° 5, 
voluntarily associated themselves toyether and formed themselves into 
an ¢leemosynary corporation, to be known and styled The Mutual Self 
Endowment and Benevolent Association of Kansas. 

* This association has ne Capital stock. and shall have an existence 
for fifty years; and its business shall be conducted at Ermporia, Lyon 
county, Kansas, and its ramifications shall extend, through the medium 
of its ayents, throughout the United States and Canada 

* There shall be tive directors of this association: and the corporators 
hereinbefore mentioned, all of them residing in the State of Kansas, 
shall be the directors until their successors shall be duly elected and 
qualified. 

“The benefits to be conferred by this association are to be created 
by voluntary contributions from the members, or assessments. in ac 
cordance with the respective rts of the individual members, as pre 
ascribed by the constitution of this association: and the funds thus 
created shall be kept sacred and invielate, and used only for the pur 
pose for which they were oriuinated 

“ The objects of the association are 

“First: To guard its members, to a yvreat extent. against the ills of 
pecuniary want during life. and especially during the period of infirm 
old apre’. and at their death to make a prreeV is deoty for their families and 
friends, which latter is supposed to be the only physical anxiety of 
dying man. 

“Second: To create a fund to be paid to the members of the society, 
in accordance with rules and revulations thereof, whereby the members 
may the better be enabled tu perpetuate and sustain their member 
ship. which in se doing will secure to them and their dependents the 
continued support and protection of the association 

“Third: To encourage and promote benevolence, industry and char- 
ity among its members. 

“No person or persons shall participate in the benefit of this asso- 
ciation except members in good and reyalar standing, as prescribed by 


the constitution of the association 

Article 14, chapter 23 of the Compiled Laws of the State 
of Kansas, under which it is admitted in the reeord this 
charter was filed, reads as tollows: 


“Sec. 122. Any reliagious society, military or fire company, literary, 
charitable or benevolent. association, other than colleges, aniversities, 


academies or seminaries, or any Grand or Subordinate Lodge of Free 


--—— 


es 


oo 


a ee 


< 


and Accepted Masons. or of the Independent Order of Odd Fellows, 
Knights of Pythia- Knights of Honor, Aneorent Obrder of United Work 
trie’ti. Independent (Order of Mutual And. Crenod bemplars or any other 
secret benevolent association or orvanization, may by the consent of a 
a jerrity of its members lreeceonne beondies corparrate under this act bey 
filing the charter required by this act. electing directors or trustees, 


and performing the things as directed in the case of other corpora 


a 


tions: and when seo organized, shall have all the powers and privileges 
and be subject to all the restrictions in this aet contained, for the ob 
jects named in this charter. and «hall have the same perwer te make bry 
laws for the regulation of their atfairs as other corporations, and «hall 
have prerwe r te nope nun bv-law te reduce the number of ite directors ofr 
frustees to not less than three. and te Ihncerpaornte with that number, 
and to prescribe their term of ofiee, and te deo and perform all other 
acts in accordance with the objects of snr lendyres respectively Such 
directors or trustees shall net us» ifp or exercise ‘the functions of the 
? 


officers in charge of the spiritual affairs of any society 


“Sec. 123. No religious. literary. screntifie, industrial, benevolent, 
or other SOCIOTY., ASSOCIATION, COMPANY, Corporation cr institution that 
does Theot have a capital stock. will le reqpuired inn its eharter te make 
any statement of the amount «of capital stock or anmnount of each share: 
but such charter. if it contains the other statements therein recpuired, 
and alse an estimate of the woods, chattels. lands. rights and credits 


owned bh The Corr peoratient will bee s<uflherent 
Phe “other <tatenrent~ therein required, undoubtedly refer 
to the provisions of seetions 6 and &. same chapter, conecern- 


inner the requisites of a charter, which read as follow. 


Se ‘, 4 e irter riwet te prepared settiny feorthy. fire? 1} hye ratte 
of the corporation. Seeond, the purpose for which it is formed. Third 
the yl cre” aT yl ices Where its business i« to be transacted Fourth. the 
tern feor wriiecth) if s Tes Ula } 7Aar f fae I ryiteerr «nf jt director eer 
trustees, and the nar: mpd restdences of theoee who are appeinted) for 
the first vear: and «ixth. the amount of its capital «tock, if anv. and 
the number of it« «hares into which it 1 divided 

Sec. 8. The charter of Intended Corporation must be subscribed 
by five or more pereeas three of whom, at lem«t. muet be eitizens of 
thhis State aricd wertiae? = fee 7 kricewlealyre { tev then Pree feere in offieer duly 


authorized to take acknowlelyment of pee 

Articl 5. slitiir chapte / presse rity - thie prerwe « and duties of 
corporations, racanna ls the common-law attributes, te have <uec- 
cession, to make and time’ Gh CCOTRET EPCOT) seal, ste anid be sted bys il 


Cor paorite name, ete, 


4 


Under these provisions of law the plaintiff in error filed its 
charter, and proceeded to do business, The nature of the 
business transacted was the principal matter in issue in the 
lower courts. It consisted of the issuance of certain cov- 
tracts called certificates of membership, (see pages 4, 10 and 
11 of record ;) the collection of certain membership fees and 
annual dues, ( see record, puigre 3:) also the collection of certain 
assessments, (see record, page 6,) and the payment of benefits 
to the members or beneticiaries out of such assessments when 
due. (See sees. 3 and 4, art. ITI, Gen. Laws: record, pages 6 
and 7.) This business, the Supreme Court of the State holds 
to be substantially mutual lite insurance. At the time of the 
execution and filing of the charter of this association, there 
was po law of the State regulating mutual life insurance. 
Subsequently, and on March 14, 1885, a law regulating this 
class of insurance companies was enacted, (ch. 151, Session 
Laws of Kansas, 1885.) This association continued to do the 
business outlined above without complying with the provisions 
of that law. Suit was bronght in the name of the State to 
dissolve the corporation, which resulted in the jadgment and 
affirmance thereof above mentioned. The constitutionality of 
chapter 151, Laws of Kansas of 1885, was questioned in the 
trials below, and the decision was in favor of the validity of 
that statute. It does not clearly uppear, however, that it was 
questioned as being repugnant to the Constitution or laws of 
the United States. The motion tor a new trial states for 
reasons as follows: 

1. That sai¢ act. chap. 121, is unconstitutional and void 


2. For error of law occurring at the trial. and duly excepted to by 


the defendant. 
3. That the facts in the case do not warrant either the conclusion of 


law made by the court, or the judgment herein rendered. 


° a— 4 


° a— 4 


The assignment of errors, in the Supreme Court of the 
State, is as follows: 


1. The said court erred in rendering judgment for said plaintiff 
below. 

2. The conclusions of law and the judgment are not authorized or 
warranted by the facts in the case. 

4. Said court erred in overruling the motion of defendant below for 
A new trial. 


The opinion of the Supreme Court of the State does not 
discuss the validity or invalidity of the law in question, under 
the Constitution of the United States. (See Opinion, record, 
page Lo, ef sey.) 

The validity oft the wet at }SSO Wiis ~tistaimed, however: 
and plaintiff in error now claims that it is repugnant to see- 
tion 14), article Ll. of the Constitution of the United Stites, 
which provides, atnenhy other things, that ‘ne State shall pris 
anv law impairing the obligation of contract-" and to. the 
fourteenth amendment of the Constitution of the United 
States, which provides that ‘“‘ne State shall make or enforee 
“anv law which shall abridge the privileges and tmmunities 
“of the citizens of the Lonited States; oor shall anv State de- 
“prive any person of life, liberty or property without due 
“process of law, nor deny to any person within its jurisdie- 


“tion the equal protection of the laws.” 


ARGUMENT. 

Finst.—The charter of this association was executed and 
filed under a general law, the right to amend or repeal which 
is expressly reserved in the constitution of the State. (Section 
1, article 12, Comstitation of Kansas. | 


“LUnder these provisions of the conetitution the Leyisiature on 
doubtedly has the right te deo all it hase done in the present case. 
(Cireenwood rv. Freight Co. 105 t. S. 13. and cnee« there cited: reeord 


herein, page 22.) 


iF 


SECOND.— The law under which this association claims to 
be incorporated, does not purport to contract with individuals 
taking advantage of it, any further than that they may form 
a corporate baxly, The nature of the business the corporate 
body may engage in, is not specified. The expression of the 
nature of the business proposed, which is found in the charter, 
is broader than the law under which it is filed, and therefore 
there is lacking the elements of a contract that the corpora- 
tion formed may engage, without legi-lative control, in the 
business specified. (See art. 14, chap. 23, Comp. Laws of 
Kansas. ) 

Tuirp.— ‘orporations of a State are creatures of the legris- 
lative will, and are subject to legislative regulation and = con- 
trol, where such legislative regulation and contro] does het 
impair the obligation of the charter contract. 

Thorpe v. Rutland &e. R. R. Co., 27 Vt. 345. 


Ward v. Farwell, 07 LIL. 608. 609, 


Munn v. Iilinois, 04 U.S. 1158. 


Fourtru.—The Fourteenth Amendment was not designed 


to intertere \ ith the power of the State, sometimes termed its 


police power, tw preseribe revulations te protnote the health, 


peace, morals, edueation, and wood order of the people, 


tarbier v. Connelly, bist 


hieri.— One Legislature cannot so limit the discretion oft 
its suceessors that they may not enact such laws as are neces- 
sary ti protect the public health or the publie morals, That 
statutory authority given by the State to corporations or indi- 
viduals to engage in a particular private business attended by 
results determined to be detrimental to the public health or 
the public morals, while it protects them for the time against 
public prosecution, does not constitute a contract preventing 


the withdrawal of such authority. The power to guard 


against such results, cannot be sold or bargained away under 


any circumstances, 
New Orleans Gas Co. v. The Louisiana Light Co. 115 U.S. 656. 
Butchers’ Union Co. v. The Creseent City Co. TLL U.S. 746. 
Beer Co. v. Massachusetts, 07 U.S. 25. 
Fertilizing Co. v. Hyde Park, 97 U.S. 65%. 
Stone v. Mississippi. DOLLS. S14, 
People v. Commissioners, SYN. VY. w2. 
Hammett v. Philadelphia, 65 Pa. St. 146. 
Horn v. State, 1 Ohio St. 15. 
Bradley v. MeAtee, 7 Bush, 667, 
R. R. Co. v. Kercheval, 16 Ind. 84. 
RK. R. Co. v. Jacksonville, 67 DL. 37. 


Chicago Packing Co. v. Chicago, 88 TL 271 
SixTH.—TPhe regulation, in this instance, did) not) impair 
the charter contract; atmel the association failing to so modify 
its business and to comply with the law, a judicial forfeiture 
of the charter and dissolution of the corporation for such non- 
compliance with the regulation is not repugnant to any pro- 
vision of the Constitution or laws of the United States. 


Respectfully submitted. 
Ss. BL BRADFORD, 


Atlorney General State of Nanasaa. 
Epwin A. AUSTIN, 


(Has. B. Swiru. 
OH Counsel, 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STAT 
OCTOBER TERM, Ise. 


No. 1205. 


MRS. MARTHA A. GIBBS, NATITANIEL HOGGATT, Mis 
ALINE PEEPLES AND MRS. NELLIE A. MASON, APPEL- 
LANTS, : 


is. 


A.W. CRANDALL, ADMINISTRATOR OF THE ESTATE OF 
THOMAS J. MARTIN, DECEASED 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF LOUISIANA 


FILED NOVEMBER 20, 1886... 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TEERM, Is. 


No, P20. 


MRS MARTHA AL GIBBS, NATHANIEL HOGGAAPT. MRS 
ALINE .PEEPLES AND MRS. NELLIE A. MASON, APPE! 
LANIS 


A.W. CRANDALL, ADMINISTRATOR OF THE ESTATE © 
THOMAS Jo MARTIN, DECEASED 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
THE WESTERN DISTRICT OF LOUISIANA 


INTRA 


dU & DETWRHILER, TRINTERs, WATE 


WES. M.A. GIBES ET AL. VS. AJ W. CRANDALL, ADM R, €¢ 


| [nited States Cireuit Court. Western District of La 


Heiss op Pourtuip Tlogaars 
is No, 123 
A. W. Cranpewve,. Adm'r. } 

Transcript of Btecord in the Sth District Court, Pe 1 of ola LL 
of Louisiana. Filed at Opelousas Jan’y With, USS6. JLB. Beattie 
Dy Ok. 

SrTaTeE OF LouistaANna, Parish of Madison 


Sth District Court. Parish of Madison. State of Loui-ias 
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} MES. MARTHA A. GIBBS ET AL. VS. 


of reeord, an answer filed, and trial had of the issues joined, which 
terminated tna judgment final in favor of said intestate, reyecting 
the plaintiul’s demand as to him (of him as of his admiunistratrix ); 
that no new trial was ordered as to him, and no appeal taken from 
the judgment, and that from said time he ceased to he present or 
represented in the proceedings inthe sumtof horas J Matin US. 
Thomas W. Watts: that his counsel were not parties to the consent 
order for a new trial of the issues between satd Thomas J. Martin 
anid said Thi llits W. Watts, nor Wits ttl \ hee W trial ordered us lo 
him. 

That neither he nor his administratrix were a party to the judg- 
mentin fuver of Thomas J. Martin and against Thomas W. Watts, 


from: which the popes Was taken to the supreme court of Lousiana, 


nor was he or his administratrix present or represented im court 
taking cognizance of said appeal: nor was any citation of appeal, 
either actual or constructive, ever served on him or his admiounistra- 
trix, nor did he or said admonistratrix ever enter a voluntary ap- 
pearance In the honl. the supreme court of Louisiana, or submit 
himself or herself to the jurisdiction of said court. 
> That these lucts, ‘ul dpprearibige Preotay Ubae record, appear to 
have been considered a sufficient defense to the rule to sel 
the property of the succession to pay and satisty such judgment, and 
that this hon'l. court, following the law and pract 
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They further charge that for the aforesaid rea 
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State, commanding them, and each of them, at a certain time and 


under a certain penalty therein to be limited, personally to appear 


before this how) court. and then and there full. true, direct, and 


perfect filisWwers Make tw all and sjneular the prenises, and further 


to stand to, }* rform, and abide such further orders, direction, and 
decree therem is to this honorable eourt shall seer theet: and that 
your petitioners bay have such further or other relief in the prem - 
IscsS us the nature of the circumstances of this case Hay re quire and 
tou vour honor shall seem meet 


W LDR it YouNG. Nolicitor 


* J 
Athidara 


Before me, the undersigned authority, personally came and ap- 
peared \I rs. Martha A. Cribbs, CuUratrix ot Anthony I] yerercatl Alvin 
Gibbs, Mrs. Alice Peeples, and Mrs. Nellie Gibbs, represented by 
Wade R. Young, attv, who, boing by mine duly sworn, deposes and 
saves that all the facts stated and allegations made in the fore volng 
petition are true and correet and a writ of injunction necessary 

Mis. Mo A. GIBBS. 

ALICE J. PEEPLES 

N. HOGG ATT. 

Mis. NELLIE GIBBS, 
& Per WADE RL YOUNG, Atty 


Sworn to and subseribed before me July 27th, PSS5. 
i. 63 Fr. M. DAWSON, 


(Vi fe s/f), District fourt 


[pon rending and eonsidering the foregomng petition ined athi- 
davit. it Is @)] rr red tliat th writ of rnetion Lye isstied iis prayed 


for, Upou the petitioner entering into bond, conditioned according 
. ‘ - 
} '? +} 737) 4 =i éMwedh ‘ cae thy :% ‘ : & boery , } | 
tO wmsw, .20€? SUiss @ m= oy? OetU EP Lipeotisiaiied Give Mithdired dollars 
iv lor nd i | at clerl af hic July 27¢] 
Pius clone Alkd sletied at clerk s othice this Juiv YVaeth ISSo 


(3 r’. M. DAWSON, 


Clerk Sth District Cow 


> 


' } ' 
L accept service of thy Within petition and citation of the writ of 
bnunetion 


Mrs. Mo. A. GIBBS, Adm’ 


rict court parish of Madison [La.. 
We ' ' > 

Vo Crandell. adim'‘st Petition. afh- 

davit. and order for injunction. Filed August Ist. ISSS. F. VME Daw- 


i l- }? ; ’ | i a : — + sof } : +e ’ ’ ‘% ‘ ‘’ al 
son, clerk eecorded im record of suits, book »,  puges OS4d, OS. 
; 


eee so 


% 1. W. CRANDALL, ADMINISTRATOR, €c. 
lnjunction Rond 
S| \ 1} (>) Jeol IST ANA, Parish of Madison 


Mighth Distriet Court 


| His or Pure PHoowar 
: is wr 656). 
A.W. Cranpens, Adin } 


Know “all Thiel) by these pore selits thrat We, this Laticie r= lerdis j \I ithaca 
iF A. Ciitobos. Alice Popol =, Alvin | (aibbs, Nathaniel! Hlogoatt 
le) Mrs. Nellie Guabbs, iis principals, ard Solomon bried and aud 
John B. Stone, as security, are held and firmly bound unte 
Abne r \\. C'ranede I]. adm 6. catia \Ir- Miartha \ Caylotes. seta KX. threeds 
successors In office, in the just and fall sum of four thousand tive 
| hundred dollars; in which sum, well and truly to be paid, we hereby 
bind ourselves, our heirs, administrators, and assigns, firmly bys 

these presents. This 27th day of Julv, A.D. TSS 


The condition of this obligation is such that whereas the abow 
bounden principals have this dav pr | | 
sand court a writiof injunction im t 
fore, if tlie above Lrotaried peritas Ipals st cll we 1] ariel Trae parvo atid s it 
stv all such cost and damages as the said A.W. Crandell, admin, A 
Mrs. M. A. Gabbs, admox, defendants, may recover against them in 
= case it =hall bi decided that thi Writ al ltpuhetion ly im Loeverl Wel 
" fully obtammed., thr 1 this cortyl reathcoty toe Drecarnpe null and Verle otliet 
Wise to remain in full foree and virtus 
Mis. MO A. GIBBS, Adm 
Mes. ALICE J. PEEPLES 
1 Gibbs 
NAT. HOG AE] 
Mis. NELLIE GIBBS, 
Per WADE R. YOUNG, Att 
Ss. FRIED 


suf) BB Baten 


Woatiie -=('s 


LOAM bk. ADAMS 
W. HL. Me FARLAND 


. , ; ° e,e<% . , 

bndorsed No. 665 loievlath distri eourt lrunetion bone 
ees ' oo . . ’ 
Filed August Ist. IS85. EF. M. Dawson. clerk Recorded in 


l | record of suits, book b PALES oo, OF 


ms AL. VS. 


WES. 


MARTITA A. GIBRS 


(itation. 


Tee State ov Lourstana, Parish of Madison 


Kighth Distriet Court 


Heirs or Puiiiir HooGarr ) 
rs. No. 663. N.S. 
‘A. W. CraNpent, Adm'r. | 
To A. WW. Crane II, it lnar Ol sSticce SS1ON (ot Thomas a. Martin, le ed, 
residing n thie parish ania State alore sade: 

You are hereby cited to either fo comply with demands contained 
In the petition of the said heirs of Phillip Hoguatt, of which a copy 
accompanies this citation, or to so deliver vour answer to the said 
petition at the office of the clerk of said court, held in the town of 
Tallal thio within sitlel preul Inti, Within 1) days from thie service there of 

Witness thas Hones utole l J 1) rf nv, judge =| siiel eourt, ana the 
official seal thereof, this Srd dav of August, ISS5 

is. Bl W. H. McFARLAND, 
: Jiu Clerk of Dist. Court. 


R ct ved in) tT i*¢ Luernst t PSS. i\ ol) Sale dia’ ‘ nionth. and 
vear executed by handing a duly certified copy of the within erta- 
tion, together with a duly certified copy of the petition, aflidavit, 
er for infunetion accompanving same, to the within-named 
A.W. Crandell, Esq., adii’r, in person, at his domicil- in this, Madi- 
. 
Sheritl’s othee. Tallulah. La. August Sth, TS85 
ee YW. BRISCOE. 


[iy Sherrill 


ee 
ndors No. 665 NOS. Fight distrvet court. Citation (original 
iled August « Isso. WL MeFarland, dpv clerk. To A.W 


Iteins or Putiiir Toogara 

»No. 668 
1 WwW. Craxperut. Adm) | 

To A W ( rans li. adm rofsucn of Thom iS, J Martin. decd : 


*“* * , . ’ , , , 5 
° bas . . s . , j . 2 . ; 
\\ here ew ta iat pean] siii™> Liat ; 1h} 1 it De] Te tie honorable thre elohith 


district court in and for the parish of Madison, State of Louisiana, 
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ll, mcmama tly 


A. W. CRANDALL, ADMINIS 


by the heirs of Philip afoggatt, residents « 


as in petitition that the sale of certan jy 


tion of the suecessi0on ol Pillip Hoge ti 
cession of Phillip Tloggatt, deceased, N 
rule of ‘Thomas J. Martin, No. 2S2. 08 
court, Is legal cideed Uda ptist ‘Ne 
manded and enjoined to proceed 

POP eres until otherwise ordered ty sare 


Hf. 1. Homies, sherit!, is hereby ordered 1 


writ of injunction on A.W. Crande! 
Thomas J Martin, decd, and of ti 
lt thake return on this writ aceordis 
Witness the Honorable bE. dD 
of the seal of the clerk of the district « 
A. D. 1885. 
[L. sf W 


Received in office 4th August, Dsso. a 
Vear executed DS hating il cui Certiii 
Injunction to the within-namied A.W. ¢ 
Son, at his dort ile, bt) Ula \I iti | 


Sheriff's office. Tallulah, La. Aucust 4] 


Ser ice, the 


Endorsed: No. 665 ! 
A.W. Crandell.adimiir. Woritof inias 
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Wherefore thie \ file herew ith, thie iY } tition and boned, conditioned 
according lt law. “nie pray that thesame ty excepted and he further 
proceedings had in said suit in vour hon! court. 

WADE RO YOUNG, 
Cit Ciunsel 


Know all men by these presents that we, Mrs. Martha A. Gibbs, 
Mrs. Alice Peeples, Alvin Hl. Gibbs, Nathaniel Hoggatt, and Mrs. 
Nellie Mason, as principals, and subdue ried, us our SCCUriiv, are 
bye ld ana iriaily bootriied Ubiteo JA W. Cranade: Il, weimast. of the estate 
of ‘Thos J. Martin, dee a, “aiid \lrs. Mart! au 4 Critetes, edtny X of thie 
estate ol Phillips Ploggatt, deed, im the fail 
States of America, for the 


pauNvinedt (>| whi ina eee i aiid T2 ii Lt be Hidde, We olnad ourselves, 


sur of SOOQLOO tire hun- 


‘ 
ee ae eS oe ; : , ai lait 
Ure dotla#»re, lawt tk tpomev Of tlhe billeul 


, ' , y : 
our aadtuitiistrators apd dieirs. Tirtaiv DV these presents 
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bhie Cowditioh OF thie abo Obilvationh is such that Whereas the 

| + ’ . : — . ' * ‘7 : ‘ » . _ : 

ribo ye eet rtaaii st at peril ‘ee are _ tit Pelitidi etre iti thosat eertaiil <ul 

Is me yeed hie’ Gil Ldies chan Ket Ol the St bistrict court for the paarists 


of Madison and State of Louisiana, have filed their petition 
and bond, conditioned according to law. to remove said suit into the 


cirenuit court of the United States for the western district of Louisi- 


spa: ROW, fhierelore. TT ttieV stiiall etiter lh stich Circuit court on the 


: . @ ‘ ; ; 5 " i ‘ } ‘ 
hirst dav of its them next session a copy of the record in such = suit 

! } : ‘ ; ‘ , , } . . = : 
aud shall PaaiyV will Costs may be awarded bv the said circuit 
court lf said circuit court shall lroid that such suit was Wrongiuily 
Or ithproperiy Pethoved thereto, then and in that case this oblion- 

o } " } . P . : + 1} ‘ ’ 
Licdodh Co Deeceotne Tutt abled Varied OChierWise’ toe Peal Ta itll iorce abe 


etlect. 

Mis. NELLIE MASON, 

Per WADE R. YOUNG, Atty 
Mis. Mo A. GIBBS. 
Mrs. ALICE PEEPLES 
A. HL. GIBBS 
LOO ATT 
s FRIED. 


. 
Pa i 4 j ’ ‘ ;' tT! i? yt} ’ 
P| s’ : és ° —— . . . > ‘ 
lleir- (el an ii}? Llowon vs \ \\ C pratededd, wjinr Petition WN 
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bond for remova Filed Oct. 25rd, 1Sso. > F. M. Dawson. clerk 


STATE OF LoutsraNna, Parish of Madison: 
(reRK s Oppries 


[, Francis M. Dawson, clerk of said court, do hereby certify that 


bah U 

the above and foregoing twenty-three pages, from 1 to 23, in- 

10 clusive, contain a full, true, and ecorreet capy from all the 
documents filed and proceedings had in the suit stvled “ Heirs 


of Phillip Hoggatt rs AL W. Crandell, adm’'r,” and num bered 663 


op the docket of our Sth district court: that the words “held and 
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21 Extract from the Mint s, Monday, April 12th. LSS. 


United States Circuit Court, Western District of Loulsiana. 


(Court met purstant tw adjournine hit. 
Present: His honor, Aleck Boarman, district judge, presiding. 


Suppl mental Bill of Revival hiled. 


Heres of Puriuip HooGoatr 
ea. NO } 2°35. 
A. W. Craspetri, Adm’r, et al. J 


Suppl mental Pill of Reevivor. kul / Apri 12th, ISSO 


United States Circuit Court, Western District of Louisiana. -In 
equity, 


ITeins or Puritiure Hogaars 
is No. 125 
A. W. Craxpety, Adm’r,  } 


To the hon’l the judges of the U.S. circuit court for the western dis- 
trict of Loutsiana: 

The plaintiffs, humbly complaining, show unto vour honors that 
Anthony Lloggatt, interdict, by his curatrix, \l is. Martha A. Gibbs 
and Alvin ©. Gibbs, late of the parish of Madison, and State of 
Louisiana, but now deceased, exhibited their original bill of com- 
plaint with these complainants against Abner W. Crandell, adm’r, 
defendant, and that said Alvin ©. Gibbs since the filing of the bill 
of complaint and pendente lite has lately departed this life intestate, 
and leaving these complainants as their next of kin and heirs-at- 
law. 

And thie plaintiffs frorthy r show that said sit and proceed- 

22 bhigrs have become abate i LN the death of the suid Anthony 
Hoggatt and the said. Alvin ©. Gibbs, and the complainants 

are, as thev are a Hy sed, entitled to hi ive thie sated Stitt anid proceed- 
Ings revived against the said defendant, Abner W. Crandell. adm'r,. 
and to have the said cause put in the same plight and condition as 
the same was previously to the abatement thereof by the death of 
sald Anthony Hoggatt and Alvin ©. Gib 

To the end, therefore, that the said def ndant Mav answer the 


/ 


premises and that the said suit and proceedings which so became 
abated as aforesaid Trp =| ried revive fanned Ly rey thas same state and 
condition as the same was in at the time of the death of said An- 
thony Hogyatt and said Alvin C. Gibbs, or that the defendant mav. 
show coo Cautise to the eonti : 


May it prease Vour honors to grant unto th compl inants a writ 

. , ° . : . } ’ " ‘ ' 4 | et a . ’ S| 
of subpeena to revive, to be directed to the said Abner W. Crandell, 
adm'r, thereby commanding him to show cause, if anv he ean, why 


the said suit and the proceedings therem had should mot stand in 
the same and be revived against him, and be in the same plight and 


A. W. CRANDALL, ADMINISTRATOR, &¢€ 


| condition as the same was in at the time of the abatement thereof 
And further to stand and to abide such order and decree in the 
pPretioses fix to Vour honors shall Seuetih Tibet 
And the complainants siiall ever pray, &e 


WADE R. YOUNG. Solicitor 


Endorsed: Filed April 12th, Iss.) J. DB Beattie, d’y clerk 


93 Eertract from th Minute 8. M, bf, April 2th. Issh 
United States Cireuit Court, Western Distriet of Louisiana 


(‘Court met peurrsthaant to adjourn rit 
Pres  * Ili honor Al Ck I} Piemelriee distt bet judye, per siddihiy 


[femmes or Pureniop Lewes a rat } 
rs 
| A.W. Cranpenr, Adm'r, ef al. } 


Notice to remand filed Assigned for argument on Tuesday, 


April 13th, 1SS5. 


| Motion fo Ie mand, Filed, Ap if 12th, ISSO 
United States Cireuit Court, Western District of Louisiana 
The Hems ov Purrtiir Hogar ) 
Vs >No. 123 
7 A. W.Cranpenrh, Adm'r, and M. A. Gunns, Adm'x. J 
This defendant, A. W. Crandell, administrator of the sueeesion of 
Thomas J. Martin, deed, now moves this court to remand this eaus 
to the Sth; district court of Madison wit =Ti, | ptyisiabia, Trot W lis Ties 
It was removed, on the following ground 
Ist. The petition for removal was filed and the cause illegally and 
permanentiv removed before any suit was properly pending for trial 
or before there was nV Controversy betWeen The parties DN thie iy) 
pearance and pleading on the part of the defendant in the Sth dist 
court ard long before the first term f sund court. at which the 
cause could have been tried 
24 2d. The petition dees not aver such facts as show that th 
COMP albatits are entitied to a rethnoval of Ulils entlse to this 
bederal eourt 
| ord. Phe bond filed with the petition for a removal is insuflierent 
4 in amount: the sureties neither qualitied ner approved © was never 
submitted to the State court, Not I< 1 thet conditioned as re 
ith Itisn t Sulleged im] I< | 
| Involved im this surt rove q he | i 
| teenth Amendment to the Constitution of the United States. and the 
| determination of which is essential to the trial of this cause 
oth. The compa wits show, bv their: li cotepigratiotis, that this 


Circuit court lias no purisdietion over either thr 


ject-matter of this contro, rev: that it is 


14 MES. MARTHA A. GIBBS ET AL. Vs. 


court of Louisiana to procure the nullity of a foreign judgment of 
that court for causes relative to the form of proceeding and mot rel- 
ative to the merits; cannot be legaliv removed to the circuit court 
of the United States, and should be remanded. 
6th. That this cireuit court has no authority under the Constitu- | 
tion or the laws of the United States to review and decree the nullity | 
of a tinal judgment of the supreme court of Louisiana, rendered in 
the exercise of its legal jurisdictions over both the parties and 


_— 


20 the subject-matter, and in its application of the State laws to on 
the issues presented for its adjudication. 

ith. The alleg itions ine toplainants’ bill or petition conclusively 
show that the issues therein now raised and presented for the ceter- 
mination of this court have already been twice considered, passed 
upon, and adjudged by the supreme court of Loutsiana, a court of 
undoubted competent jurisdiction over the parties and the subject- 
niatter of the controyv rs\y, Abia thy Vv ate HOM become rr ’ TIES LL ficuta 
iis against the suececssion of haillip [loge itt ane the complainants, 
who sue only as lis heirs and privies. 

JAMES T. COLEMAN 
~“ heiwor for Li fendant (‘rand /] 

Endorsed: Motion to remand. Filed April lth, io66. 2. : 

Wheaton, clerk 
Ertract from the Minutes. Tues OT Ap 7 ith rss 
Ss. 


| nited Sstutes C rrcuit ¢ ourt \\ ester District co] Lou -labha 


(Court inet pursuant to adiournment 


Present: Tis honor Aleck Boarman, district judge, presiding 
Heirs or Pruiiecir PogoGarr ) 
A. W. CrAaspetr, Adm’r, ef al. 5 
Answer of Mrs. M.A. Gibbs, adim’t'x. filed. Motion to amend 
affidavit to bill filed. Petition and application of Mrs. M.A 
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1 WL. CRANDALL, ADMINISTRATOR, 4¢ 
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fer of the controversy, and is a proper a 
suit. 


Wherefore, thie per libises Cotpstede ped] iT 


the averments of thre COREE PORTANT ints bel 
that she be yr rmitted to becom 
she have the same relief im the pretis 
re lief as the circutistamnces of the case trea 
shall seem meet 


STONE 


Mndorsed: | 
admr. Answer of Mrs. M. A. ¢ubb 
Iss6é. J. W. Wheaton. clerk 
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judgment di Claring said judgment to be absolutely null and void 
as to this respondent; that successive appeals were prosecuted from 


this judgment to obi supreme court of Louisiana in the names of 


uid Thos. J. Martin and his heirs-at-law, and of the said A. W. 
Crandell], adtsthistrator: — admitting the facts as here tofore set forth, 
decided that the district court was without any power, right, or au- 
thority iva thie pretiises to declare the yudgeamne nt mandate, and decree 
of the supreme court void and to remand the case with peremptory 
Instructions to the judge of the lower court to proceed there with to 
execute sata mandate : thiat hew proceedings Were take 1 ucalnst this 
Ve ~pondent It) the low: rceourt to compel/ her tor se il the praperty of 
the estate to satisfy such void judgment, and that this respondent, 
ais all othicer ‘yt sila eournrt, having t vhausted all the legal It medies 

known to her, was proceeding to sell the property of the estate 
Zu in obedience to said mandate and deerees of court when she 
was restrained from doing so by the writ of injunction issued 
in this suit. 
Wherefore, the premises considered, this respondent prays to be 
hence dismissed, with her proper costs and charges in this behalf 
most wrongfully incurred 


STONE & MURDPILY, Solicitors. 


Endorsed: Heirs of Philip Hoggatt rs. A. W. Crandell, adm’r. 
Petition and application ot Mrs. M. A. Guibbs to become a party to 
the bill of complaint, liled \pri inn, 1666. J. W. Wheaton, 
clerk 


Motion to Amend Affidaritto Bill. Filed April 138, 1886. 
lL nited States Crreuit Court. Western District of Loutsiana. 


Hleres or Poirurpe Hogoatt ) 
rs. -No. 123. 
A.W. Cranpecr, Adim’r. J 


On Motion of Wade KR. Young, solicitor for courplainant, it is 
ordered the affidavit to the bill of and = petition for injunetion be 
amended by inserting therein the words “and that the Ion. E. J. 
Delonv, judge of the Sth yudh lal district, is now absent from the 
parish of Madison.” 

| we theundersigned authority, personally came and appeared 


Young. who. having been sworn. de poses and savs that he 


od 


' ' : ; . > i ‘ e , » 2 e a ° 
}s Tfie ™=t pj ‘ 3 | * ,if COUPIPOLALIILATICS ; tfigt he was prose rit 1) 
. 
+) —s > ‘ 5% 5 | i ; \] is er . 
pf) stich) Capa yin the parish of Madison when the athdavit to 
’ . 
the till of compiaint and petition forimnetion was made bv 
} —_ ’ *.? ’ j ¢ } ; 4} i] ae 9 ] } : ? y te 
He COMPAS, Alla Chat Ube a 2. a Delonv. tudae of the 
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a ae is . a. ¢ ‘ . + re | : . ] ‘ 4 " } 
fh yUdICIaL district, Was at tha 1th) ihipse't) roms the pruarisst oft 
\] l; 7} ’ i +) ’ ‘ +}, ’ ’ '? ' 7 ‘ '? af +] } 1] . ie ** aa .* 
s AER ESEPET, cb bitad Cabate b2UiGTL Gt) CA TUAAWIDe Ubie’ CLdd LTEIVeTLOLTLN Otuittes 


WADE Ro. YOUNG. 


—_-. 


—_--. 


A. W. CRANDALL, ADMINISTEATOR, &€ 


Sworn to and subsertbed before me April b2th, 1Ss6 
J. B. BEATTIE, 


Dy Clerk 


Endorsed: Heirs of Phillip Hoggatt os. A.W. Crandell, adin’r, 
Kiled April loth. ISS6 SW. Wheaton, clerk Motion to amend 
affidavit to bill. 


krtraet From the Minutes. iWon hay, Apia! Lath. ISS, 
Lo nited States Circuit (fourt, Wi stern District of Lousiana 


Court met pursuant to adjournment 
Present: Ili honor Aleck Boarman, district judge 


Tue Ieirs ov Purnia Tocaarr 
vs, »~No. 125 
A. W. Cranpvenri, Adm’r 


The motion to remand tiled herein on behalf of defendant came 
on to be heard, as per assignment, and same continued for further 
arguinent until to-morrow, Thursday, April loth, 1ss6. 


ol Ertract From the Minutes. Thursday, April both, TSS6 


Court met pursuant to adjournment 
Present: Ilis honor Aleck DBoarman, district ludge, pore siding 
Hermes or Puituer THoocarm 
is. No. pas 
A. W. Craspeun, Admi'r. ef al. J 


Motion to remand filed bie Pelli ot by hia { of de ic ndants Came on 
again to be heard : arprudiy nif conclude dd, and same taken unid r ii }- 
Viscment. 


Pl, ato Pill of Complaint. hiled July 17th. ISS6 
United States Cireuit Court. Western District of Louisiana. 


Heis or Puterir Hogearr ) 
is » No. 1 o> 
A. W. Crawpeur. Adm’r. et al. J 


The plea of A W Crandall. admin strator of thre SUCCESS ]e}) of 
‘Thomas Jd. Martin, deceased, to the tall of complaint of Alia 
Gibbs and her husband. Nellie Gaubbs and her husband, Mrs. 
Martha A. Caplets. and Nathaniel iat ereratt, heirs of Mhvathips Hoy- 
gatt, deceased, complainants. 
This defendant, A. W. Crandei!, administrator, by protestation, 

not confessing or acknowledging the matters and th 
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said bill set { 
as the same ; 
to the Whole 
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° Complainants 


over either tl 

ith. And t 
siith that tho 
the nullity of 
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orth and alli deed to be true in such manner anid form 
ire thereby and therein set forth and alleged, for plea 


of sad ball saath 

far 41 , ‘ — . , . +#e 

Phat the said complainants are not the hetrs of Phillip 
i 


that they have 
been recognized as such ters by anys probate eourt or 


ae have they or 
thisat \I rs. Martha A 


; ' f , ' ‘. 
Pecompetent purisdiction bia this State 
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Gaibbs, the codefendant, as the administratrix, duly appointed and 
qualified, Is j 


the legal representative of sald) suecession, ata 


are competent to bring this suit 


Lidotie 


Znd. And for for turther plea to complainants’ Whole bill this de- 


' } ‘ : . 
that there Is IhvolVed dh thils sult or COnLTOVeEPSY ho 


neounder the Fourteenth Amendment to the Constitu- 
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© parties or the subject-matter of this controversy, 
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legal authority to review and decree 
the final pédement of the supreme court of Louisiana, 


ibted jurisdiction over both the parties and the subject- 
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Sworn to and subscribed before me May Oth. ISS6. 
E.R. HUNT, 
{ EL TLISSLONNE r Vl nited Slats S ( irene (aourt, 
Kastern District of Louisiana, é 
I7th. 1SS6. KE. J. Nolan, d'y clerk. 


Endorsed: Filed July 


extract frome thi Minutes. Monday, July Lots. ISS. 


>, 
eo) 


Court met pursuant to adjourment. : o- 
Present: His hon. Aleck Boarman, district judge, presiding. 


Ileres or Puriiive ToGaary 
rs. » NO. Iza. 
A. W. Craxperre, Adm’r. et a7. J 


Motion to remand sustained. sec de CTee 4 


, 
dt Le] ment, 


United States Circuit Court, Western District of La. In Equity. 


Heres or Pruititir Hogaary 
ws NO bad 


A.W. Cranpnicrt, Adm’r, et al. } 


This cause came on to be heard on the motion of the defendant 
to remand the suit to the State court, anid, the court be ine of Opinion 
that thr re ord chang = hot disclose acuse W than the jurisdiction 


ay of the court, it is ordered, adjudged , and decreed that the suit 
be re tianded to the Sth district court for the parish of Mad. 


Ison and state of Louisiana, at thie Casts ot complainants, 
This done, read, and signed in open court, at Shreveport, this 20th 
day of July, 1SS6. 
(Signed) ALECK BOARMAN, 
U.S. Judge. 


Endorsed: No. 125. U.S. cireuit court. western dist. La. Pfeirs 
of Phillip Hoggatt os. AL W. Crandell, adm’r. Judgment. Filed 
July Orth. PSS a. I} Beattie. d's cle rk 4 


f., frog fire) j ii, Vin NfeRS, iz esday. July Mh. TSSt) 


United States Crreuit Court, Western District of La 


(Court Inet pursuant to adjournment 
’ } } ’ | } 
Present: His honor Aleck Boarman. district tudve presiding. 
, ps a ~ 


Hiiks or Pointe Hocaarr y 


A. W. Craspenr. Adim'r. ef al. } 


On motion of Wade R. Young, Esq., solicitor for complainants, it 
Is ordered that an cLpepe il be vranted an this - ; returnable into the % 
Supreme Courtof the United States within (50) thirty davs from 
the date hereof, with a supersedeas and atlirmative order contin-ing 


ted herein until the further 


’ 
i 


. . } 
In force a preliminary injunetion gra 


+ 


? 
Al 


1. W. CRANDALL, ADMINISTRATOR, 4¢ >] 


order of the United States Supreme Court, upon complaimants 
3S entering into bond, conditioned according to law. in the sum 
of §1 500.00 (fifteen hundred dollars). solicitors tor defend 


ants | eng present Ih open court and tuklng couynizanee thereot 
Pond hiled Se pte her th. PSs 
United States Circuit Court. Western District of Lout-iana 


Heiks of Priiiiy HoGoart ) 
i's No. ]25 
A. W. Cranpenr, Adumi'r, ef al. J 

Know ali men by these presents that we, Mrs. Martha A. Gubbs, 
Nathaniel Hogeatt, Mrs. Alice Peeples, and Mrs. Nellie A. Mason 
iis principals, and Alfred [. busehel and 
ritv, are held and firmly bound unto A. Crandell, administrator of 
the estate olf Thomas J Martin, in thie { 11] nied just stbtan Of Tatteren 
hundred dollars, tor bn paid to the said A . randall, administra- 
tor, their certain attorney, execulors, and administrators yornths nie 
severally , by these presents 

Sealed with our seals and dated this 1-t dave of "=" potentiates r, in the 
vear of our Lord one thousand eight diundred and emhity-si 

Whereas lately at a cilreuit court of the United States for the 
western district of Lousiana. in a suit depending in said court be 
tween the.said Mrs. Martha A. Gubbs, Nathaniel DDoweatt, Mrs Ales 
Peeples, and Mrs Nelhe A. Gribles, as peleurnatitls, canned thee sand A.W 
Crandell, administrator, as defendant, a decree was rendered against 
the said plametiths, ane the said platntitis having obtained an i 7 

and filed a COPS thereof am the clerk s office of the said 


aL court to reverse the said deerce in the aforesaid suit, and a 
Cllation dire ted) to the suid defendant, citing seteed caedtawen 
jig him to be ane Appear at ck Superetia ‘ irt of the Lnited States 
within thirty davs from the date of said order of appeal 
Now. the condition of the above obligation is such that if the said 
plaintit?s shall prosecute their said appeal te effect and answer all 
damages and costs if thev fail to make then proeaa pres bo theens thas 
above obligation to be void: else to remain inafull foree and 
(Signed Mis. M. A. GIBBS 
“ ALICE :- J. PERPLES& 
NATITPANTEL TOG ATA 
By W. Mm. MURe eee, 
iff y-in-baet 
Mrs. NELLIE A. MASON 
Per W. M. MURPH) 
iff baet 
Sealed and delivered in presence of Samuel Fisehel and Thos. P 


4 ’ . ** . ; 
Broadus, competent Withesses, WhO slg us sue! 


(Signed) 1. L. FISCHEI 


Attest 
SAM. FISCHE! 
T. P. BROADUS. 
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STATE OF Louts1ana, L’arish of Madison: 


Betore me, the undersigned authaurity, personally came and ap- 
| 


peared Alfred L. Fischel and Coleman HL. Lucas, who signed, sealed, 


and delivered the foregoing lastrument In my presence, and the said 


Alfred L. Fischel and Coleman HH. Lucas, being by me duly sworn, 


deposes and SUVA that thie Ow) bho tee steph canned are pos: 
40) sessed of property, rights, and credits within the satd parish 
and State whieh ca 
| the sum of S1500 (one thousand five hundred 


irvely exceedin: 
; } . 1} 22 _ . ’ ‘ 
above all liabilities and exemptions 


1 


dollars) over anid 
(Signed A. L.. FISCHEL 
. C. H. LUCAS 


Sworn to and subseribed before mine this Ist day of September, A 
1) PSs 
[seat] ry. M. DAWSON. 
; rac 


’ ’ . . . , ’ 
f is . Sy Ldistrict four welaael L's oa i i} iil Nhate 


lb. M. Dawson, clerk of district court & ex-officio recorder of 


’ , . . , . 

niortevages Tor thre parish (it Madison aned State of Loutsiana. do 
. . = , } , . 

certify that Alfred L. Fischel & Coleman He Lucas. whose genuine 

rmature- appears to the anouexed instrument, isa good and sutherent 


slireTV jor tlie mount set out pp the onnexed thond. viz... tilteen Tae 


SEAL. | Y Bw. DAWSON. 
le ke 4 off » Peco 
i 


ALECK BOARMAN, C2 .8. Judy 


Endorsed: Filed September (th, ISS6. J. B. Beatt d'v clerk 
i] Citation of App 
The Usirep States or AMERICA 
q ire i t 4 iT i? i ' | | = iit's. Wooster | >) ~ ria! qi? | iii j i 


a me ’ . >. ‘ 4 , ’ . . 1} . \ 
, ; » > . > > . ' . . 
The President of the United States to A. W. Crandall. Esar.. New 
Orleans. La. Grreetine 
7 = ic cae ’ < 
You nyTe rere Ts { me cil , a Mpotllistieq¢d it? te thal ippeal ait ii ‘ I]- 
*,' 3} ‘ 


’ 
: | . i , . > 
‘ . ' ’ ' ; : ’ } 
preme Court of the United States to be holden at the eity of Wash- 
: | 


of en : the crrenuit court of the United 
a , 

e.37 ’ — ‘ 

et at @ me | ‘ = iil simi tis ‘ | si i] 1. Wiielke I} 

Mrs. Martha A. Gibbs, N Lloweatt, Mrs. A Peeples, and 


Wii Speeds Justice should hot be done to the parties im tiiat behalf. 


| S " 
be taken im execution of the value 


1 W. CRANDALE, ADMINISTRATOR, 4c 


Witness the Honorable. Morrison R. Waite. Chief Justice of 


' Supreme Court of the United States, this Jist day of September, 1 


the vear of our Lord one thousand emt hundred and eighty-six 
iSeal | ™ € pretit C cotirt for ti Western DDdi<t rs 


ALECK BOARMAN, J 


w | Endorsed | Lo nited States circuit court, Westerti cdisty etal Laon 


bana No pA: leurs ci] Philip Pliers lL is A \W (rated hl edt! 


aw @¢ Citation 
Marshal “ [i aiiul 


“/ 
Received “ep °% ISSO. by the U.S. marshal. and on the Wort 


oe 
eave i bial tri : ath 
‘ . ' ’ . 
; ’ r ‘ " . | ‘ ‘ , . ; 
= Te ISS6. | “TP Vet al trie ‘j Probleuate fri Lfae Witti 1) ¢*] i tT) iti errel 
' 
_ i 


“J ti A. LS Crandell. adm r «defendant herein. by bead bine “iiTiie’ 
lita in person, in the city of New Orleans—leaving same in 


hands. 


1 W.B. Logan, being duly sworn, do depose and say that lan 


, < 


lawful deputy [ oS. marshal forthe eastern dist. of Lourstana. & that 


- @ the nmboove service Was ties bey me atid is correctiv stuted above 


\\ Ih Awe AN 


? 
Sworn to and subseribed before me this 25 day of September, 


PSSh 
[Seal Cirenit Court for the oth ¢ t& Eastern Dustriet of La 
iW. J. CARTER 
‘ % Lie pruty f crk 


|}. [UNITED STATES OF AMERICA 


— , . , . | . ef -. , ". ee - ® : \\ ‘ 
Circuit Court of the mited States. Fifth Cireuit and arnt 


estates for the hith « Mt ahd Wes strict of | na 
biel ' ‘ THIN thist thie reve Pye thy A ‘ } TTil | 
compl true. and perfeet transeript Loney bi 
2 bicacd. ft Tryel \\ ii the ’ if | ti] ‘ 


. , ; ; $ ; °F * " 
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Ss ; : ? : 
No. 125 of the docket of the said « 


" ‘* ’ | ‘es . ; " . : 
Witne<s mv hand ined thie sent of sated rt. AL THe CIHLV OF More ; 


La., this 17th dav of August, A. DL Tss6 
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Supreme Court of the United States. 
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HEIRS OF PHILLIP HOGGATT, Appellants 


A. W. CRANDALL, Administrator et al... Appellees, 


Appr al from Lite df Stat ‘ Credit f ‘our for thi W “eri 


District of Loui seed siet. 


BRIEF oF COMPLAINANT = AND APPELLANTS 
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Wee ee Bene . 
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Supreme Court of the United States. 


No. 


“a HEIRS OF PHILLIP HOGGATT, Appellants. 


| na 
‘ A. W. CRANDALL. Administrakor et al.. Appellees. 
a Appeal trom Vunited States Cirenitt Court tor the Western 
= District of Louisiana. 

1 
¥ BRIEF OF COMPLAINANT s ANT APPELLANTS 
tet 
34 ii th. Honored. the Sade a ¢ / Su pre site (‘aurt al the I’ nitedt 
os] Ntates. 

4 
3 c May it please vour Honors 
A This is an injunction by the complainants as heirs 
tee at law of Phillip Hogyatt, deceased, to have defendant, 
he administratrix of Hogeatt, restrained trom selling the 
Pe, , . 3 
ce real property of the estate to peas and sutistv a judgment 
wae in tavor of Thomas J. Martin. Thaw deceased, ane repre: 
a sented herein by A.W. Crandall administrator, and to 


have him restraine! trom executing or attempting te 


execute such judgment, Which the claimants charge to 


be absolutely null and void. as repugnant and in conthiet 


with the provision of the 14th Amendment to the 
Unite | States Constitution relating to due process of law. 

Thomas J. Martin bronght suit in the State Court 
for the Parish of Madison, in the vear IS874, against 
Thomas W. Waits as principal, and Phillip Hoggatt as 
surety, on a contract of rent. Phillip Hoggatt having 
died pendente lite, the suit was revived contradictorily 
with the defendant administratrix, 

A trial was had in the vear 1880 and judgment 
rendered against the detendant Watts, but in favor of 
the defendant administratrix of Hoggatt, rejecting the 
demand of plaintith 

A motion tor a new trial was filed by the defendant 
Watts, and by agreement of both parties a new trial was 
ordered as to the plaintiff and said defendant. 

No motion for a new trial was filed by the platntiff, 
or by the defendant administratrix of HLogeratt, and she 
Was ho party to the uvrecmnent, ane the judgment us to 
her became tinal. 

In the vear ISS] a trial was had of the issues 
hetween the plamtitf Thomas... Martin, and the deten- 
dant Watts, and a judgment rendered to which the 
administratrix of Hoggatt was no party, there being no 
judgment tor or against her. 

An appeal was prosecuted from the last judgment 
by the plainutitt Martin, the order having been obtained 
on motion In open Court. 

The admini-tratrix of Hovvatt Wis no party to the 
judgment, there being no judgment for or against her, 
Was not present in Conrt either actualy or constructively 
to take notice of the ap prea Was not cited hy actual er 
constructive process’, entered no appearance and made 
no submission in the Supreme Court, and was in no way 


a party to the appeal, 


The Supreme Court of Lowutsianea reversed the judy- 
ment of the District Court, and rendered judgment in 
svlido against Watts and the admonistratrix of Hoggatt, 
who was not before the Court. 
Thomas [. Martin vs. Watt. et al, $4 An. P25) NOK 
A rule was taken in the Probate Court on the 
wdministratrix of Hoggatt to show canse why the prop 
erty of the estate should mot be sold te pran ania sitists 
this judgment, to which she made answer that the judy 


ment was a void judgment tor want of parties. 


The Jndge of Probate sustained the «detense and 


dismissed the rule. -s 

The plaintitt then moved the Court to have the case 
against the administratrixn of Lloggatt reinstated on the 
docket, 

And text applied tor and obtained an order of 
appeal trom the judgment. 

Thomas J. Martin died on the day succeeding the 
granting of the appea! 

After numerous attempts on the part of lis heirs 
and legal representatives to prosecute an appeal, a peti. 
tion Was presented in the name ot A.W. Crandall ad- 
miinistrator and an order obtained in DSS4. 

This appeal came before the Supreme Court) of 
Louisiana, at the Febroary tern: DS85, and a motion was 
made to dismiss it for the reason that. Martin hac 
eo Uiess mbin the judgment of the Probate Pudge, deelat 
ing the judgment of the Supreme Court of Louisiana 
against the adiministratrix of Hoggatt to be a void judg- 
ment, by moving to have the case of Martin against 
Hlovyatt reinstated on the decket. and for the further 


reason that the delay sforan ap pea! had elapsed 
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The Supreme Court demed the motion .v aismiss, 
and on the merits reversed the judgment of the Probate 
Court, for the reason assigned in the several opinions 
rendered that the District Court had no power, right, or 
authority, to pronounce the mandate and decree of the 
Supreme Court void, and remanded the case for further 
proceedings. In suce of Martin vs. in suce of Hoggatt, 
o¢ An. 540, 

The adiministratrix ot Hoggatt then proceeded to 
sell the property of the estate in obedience to the decree 
of the Court, and was restrained by this bill filed by the 
complainants. 

The suit being one of a civil nature, arising under 
the Constitution and Laws of the United States, a peti- 
tion and bond for removal were tiled, and the record 
brought into the Cirenit Court. 

The motion was made there to remand, and appar- 
ently treated by the Court as a plea to the jurisdiction, 
and a general demurrer to the tall, And the motion 
sustained and suit remanded. 

The tirst contention is that the sait is a direct 
action to annull the judgment of a State Court because 
the detendant has not been legally cited. and has not 
entered appearance, joined issue, or had net a regular 
judgment by detault taken against him, and = conse- 
quently falls within the rule laid down by the Supreme 
Court in the case of Barrow vs. Hunton, 9 U.S. 80. 

[t is difficult to understand what analogy there is 
between this case and that. 

In that case the plaintit® a citizen oft Louisiana, 
brought a direct action in the State Court arainst 
Hlunton, a citizen of Missouri, to have a judgment of the 


Court against him annulled, because it was founded on 


sliiiieesieeemeneemeamti 


Se 


ities neat 


a default taken, and no lawtul service of the petition 
and citation in the suit bad ever been made. 

The removal Woes sought on the ground of diverse 
ertizenship, ane the Supers me Court held that such a suit 
Was in the nature of a bill of review, or motion te set 
aside a judgment for irregularities, 

The suit Wills brought mnider the thy paragraph cnt 
Art. 606 of the La. C. Po. and was a direct action to be 
brought by the detencdant ugialiist the plaintiff ite the 
Court Which rendered the judgement. 

This is an injunetion bill brought by the heirs of 
Phiillip Loweratt, deceased, tu have the ucltuinistratrin 
restrained trom selling the real ee of the estate to 
pay ica sutisty il judgment Which thes ulleye tor be 
absolutely null and veud, 

The administrator of Martin was made a party to 
the bill in COUTOrIAIEN to the rule of the equity practice, 
requiring all parties In titerest to be tae parties to the 
bill, and the suit was brought in the State Court only 
becutuse the admini-tratrix was a ting as wah officer of 
the State Court, executing a decree of that Court, and 
Ly the provision of Section 72 RK. oS... the Cirenit 
C'ourt could not vrant the raplanetion te stay the pre 
ceedings in the State Court, 

This tall is conformed te the proceediigs tn the cass 
of Bienvena vse. Parker. 50° L. An. lea | 

That was a suit bv the heirs to enjoin the adminis 
tratrix from selling the property of the succession to 
satisfy a void judgment 

The Court said 

“Tt it is true that the judgment against Bienvenu 
was rendered without citation, it is an absolute nullity, 


and that nullity may be invoked by any one interested 


f) 


in doing so, and in any form of action, and whenever it 
ix Opposed to them.” 

It is not contended that the defendant was not 
legally cited, and lisa hot entered ith ippearanee, nT the 
suit of Martin vs. Watts & Ioggatt, in the lower Court, 


— = * 
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bat itis charged that a final judgment was rendered in 
the year TSs0, In faver of the estate of Hloggatt, rejecting 
the demand of the plaintiff Martin, which was never set 
aside by a motion for new trial, or by agreement. and 
from Which ne appeal was ever taken, that the estate of 


Hogeatt was no party to the judgment appealed trom, 


rendered im TSS1. and that the Supreme Court ot 


Louisiana in rendering a judgment against a party who 
Wiis he party to the judgment appealed from, trans- 
cended thie Power canny te ered ell it by the Constitution 
amd Laws of the State, and exercised an original, and 
het appellate jurisdiction, 

It is further charged that ifthe District Judge erred 
In refusing to render judgment cither for or against the 
Estate of Hogveatt, it Was not in the power of the Su- 
preme Court to review and reverse his ruling, for the 
reason that thie | arty sought to be bound was net before 
the Court, 

The motion tor appeal was made, and the order ren- 
dered bopen (° unrt, at the term at which the judgment 
was rendere |), and operated a constructive citation to all 
: 


parties Th the ju loment, but the Kstate of Tlogyatt Wis 


ho party to the judgment, and was never cited either 
constructively or actually, 

[n the case of Nations vs. Johnson 65, U.S. 74.the 
U.S. Supreme Court said: * Notice to the defendant 
actual or constructive, however, is essential to the juris- 


dietion of all courts. 


—- 


In the case of Windsor vs. MeVereh 03. U oS. 277, 
the Supreme Court ‘said: “ A sentence of a court pro 
nonneed against a party without hearing him, or giving 
biitea aan Opportunies to be heard is not oa judi ial «cleter- 
lnination of his rights, and is uot entitled to respeet in 
anv other tribunal” 

ir the sillhie Ciuse the Clourt sit] 8 The doctrine bt 
voked by Counsel, that, where a Court has onee acquired 
jurisdiction, ithas a right to decide eve ry question Whiteh 
arises in the Cullse, anelits judgment, lhe Wever erroneous, 
cute tiel Lye collaterally {bss itl ect, Is nndoubtedls correct 
as oa yveneral proposition, but, like all general propeosi- 
tots, Is stilsje tT to tiany gn ilicuatd@us in its ‘tye? borat beets 


All courts, even the lrighest, wre more of less litantted at 


their jurisdiction. 


Though the (court trans PhOSSess jurisdietion aif | 


: ! 
ties, TP ds sth 


cibtise. of the subject brauatter, ane cn] the praal 
limited in its imede of procedure. and in the extent and 
character of its juclytent It manst act puciedal voin al! 
thinners, ane cuales thet then transe: ei tlie |’ Wer cotterred 


by the law, 


The judyments mientione I, wiveti ith the Ciises silfr- 
posed. would not be merely erroneous; they would be abse- 


plateri\ Viol &F beeen iilpse’ three ( cetir? ae r biede riper thy tii Wetted 
, 


Trithisece tl fine Litsaits cof ats cotatiaority bn flhese Ccuses 


The =«' peratee blere’s Fre elementary, anid ie cher Isive 7 


Dhie Suprem ‘Court of ¥ Misiana, doubtiess through 
inadvertance, but certainly without a hearing, or riving 


iti Op portunits tor bee heard, eX Ise 7 ith orig “al }tifis- 
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diction, Without the hecessar® parties, anil On appeal 
rendered judgment against a party who was no party to 
the judgment appealed from, no party to the appeal, not 
cited either actually or constructively, het present or 
represented, and in whose favor a final judgment had 
been rendered in TSS0, 

The argument of Counsel concedes this. and it seems 
to have been conce led by the Honorable Supreme Court, 
but it is contendel, although vou have been wronged 
you can have vo redress, although vou may have a right, 
vou ean have no remedy, becaunse the Supreme Court 
has decided that the District Court has no power to pro- 
nounee its mandate and decree void, 

It is here, it \ our Iloners please, that the Federal Wles- 
thon hecessary Co vive this Court jurisdiction, urises, and 
Itisupon this statement asa legal proposition that the 
ecrnplainants tuke Issue with the Ilonorable the Sa- 
pretne Court of Louisiana. 

It was in answer to such oan argument that the 
United States Supreme Court said, in the case of Pen- 
Hover Vs, Neff. 95, U. S. 714. 

ne Ih several ot the Ciises the decision has been lt’ 
companied with the observation that a personal judg- 
ment thus rendered has no binding force without the 
State in which itis rendered, implying that in such State 
itmay be valid and binding. 

But it the Court has no jurisdiction over the person 
of the detendant, by reason of his non-residence, and 
consequentiv, no authority to pass upon his personal 
rights and obligations; ifthe whole proceeding, without 
service pron him, or his appearance, Is Coram Hon judics 
and void; ifto hold a detendant bound by such a judg- 


ment is contrary to the first principles of justice, it is 


- — 
a 


es 


on —— 
— 


dificult to see how the judgment can legitimately have 


anv foree within the State, Phe lune nave use dheanontly 


be justified on the Ay ined that there was no mode of 
direetiv reviewing the judgment or impeaching its va- 
lidity Within the State where rendered - saneed that. there 
tore, at could be called in question oniy w henmits entorce- 
ient Wits elsewhere attempted, 

iT later Ciiscs this language 1s repeated with less tre 
queney than formerly, it beginning to be cone ded. as it 
alWavs ought to have been, that a judgment whieh can 
be treated In any State inthis Union as contrary to the 
first principles of justies. and as an absolute nullity, be- 
enuse rendered without Tr juriselie tion of the tribunal 
over the party, is not entitied to ans respect In the Stute 
where rendered, 

Poe that as it may, the Courts of the United States 
are tot required te give effect to judgments of this 
character When any right is clanmed under them, 

Whilst they are not foreign tribunas tu relation te 
the State Courts, thes are tribunals of a different so 
erelgnty, exercising a distinet and independent jurisdic. 
thon, and are bound to wive to the judgments of the 
State Courts omy the same faith and eredit which the 
courts of another State are bound to oive to the hii. 

Since the aide opot penny of the lath Amendment to the 
C“onstitutl bth. the Via lity oft =i] I ] id riments haa be 
direetls quest srieed, and ther entoreement im the State 


resisted. anti thie ry} minieds that proceedings in a Court of 


justice to determine the personal rights and obligations 


of parties over W ly Thi that C court hus ther pubasedy thon, de 
not constitute due Process ¢ @' Whatever difficult, 
wav be experienced in giving to those terms a definition 


. _ . , 
which Will elitorice every je Pitilesite eNertion cf power 


affecting private rights, and exelnde such as is forbidden, 
there can be no doubt of their meaning when applied to 
judicial proceedings. 

They then mean a course of legal proceedings ae- 
cording to those rules and principles wh ty have been 
established bh Our “Vstetiis orf jurisprudence for the pro- 
tection anal the entoreement of private rights. 

To give such proceedings any validity, there must 
be a tribunal colmpetent by it~ Constitution—that is by 
the law of its creition-—-to pass upon the subject: matter 
of the suit; and if that involves merely a detertuination of 
the personal lability of the detendant, he must be 
brought within its jurisdiction ly service ot process 
Within the State, or by his voluntary appearance.” 

The principle thus stated was recognized by the Su- 
preme Court of Louisiana in its application to non-resi- 
dents in the case of Laughlin vs L. & N. O. Ins. Co., 35 
La. An. TIS4,. 

The principle is just as applicable to residents, as to 
non-residents, and the Supreme Court of Louisiana 
shonld have known, when it undertook, in the exercise 
ofan original jurisdiction, forbidden to it by Art. SD of 
the State Constitution, to determine the personal lhabili- 
ties of parties who were not before it either actually or 
constructively, that its judgment and decree would be 
absolutely null and void, and that the ditheult and deli- 
eate duty of so pronouncing would be lin posed on the 
United States Supreme Court, or on the Cirenit Court, 
oron any Court upon Which the duty of reviewing the 
proceedings Was imposed by the Constitution and laws 
of the United States. 

Butis argued that the Cirenit Court cannot review 
the proceedings of the Supreme Court of Louisiana, be- 


Cuuse 


1st—The only remedy is by writ of error trom the 
United States Supreme Court, 

ni d—The Supreme Court ot Louisiana bas decided 
the District Court) has no power to protonnee its tan. 
date “und decree void, anid this Ccotart cate beet gue phn LN 
removal anv greater power than the State Court i 
sessed, 

Both propositions have themerit of being noveland 
startle, but both are equally tntenable, 

Certainly a writ of error may be, and doultless 
shoul le prosecuted ly thre sclMinistrateen detendant it 
the suit to the last judgment and decree of the Supretie 
Court of Docotisiaana rendered TT ISS3. aed as the Lela . 
for obtaining the writ have mot vet expired, the judy 
Thiehit and decree Is not res ad judicata, let these eonni- 
platnants were let parties ter thiat preven eling. and could 
not prosecute the writit they would, Payne vs. Niles 20 
Howard, 21S. 

The proposition that a void judgment can be re 
View el, and it - nul ity per prbcotidpats l, eet \ na 4 “our cst ‘ayy 
pellate | irisdiction. or the Court in which the vod judy 
nent is rendered, has he eothtehanee of s ipeprort ith GkEnN 
=\ stem of jurisp rele Phere’, 

The Supreme Court of Louisiana bas said, the nul 


itv may bee invoked bys any crne dante rested in doing sed, 


me * 


and imany torm of action, and whenever it is opposed te 
them 

The Supreme Court oft the United States has said. a 
sentence of a Court pronontcs d against a party withont 
hearing hiaeen, cr] viving him an yey rtrnts to be heard. 
Is Theol a judicial determination of lis rivhits. and t- pict 


entitled to respeet im any other trmobunal 


And again, since the acoption of the 14th Amend- 


ment, the validity of such judgments may be questioned, 


and their 


enforcement 


State resisted, on the 


ground that the proceedings do rot constitute due pro- 


cess of luw. 


The responsibility ot rev@ewing the proceedings is 


Imposed on the Circuit Court by the Coustitution ana 


laws cof the United Stites, since the parties are before 


the Court, 


and the Court review 


the 


, ; ; , : , : 
proceedings }ti order ter choteriiihe their rights, Utiiess if 


declines lw take jurisdiction it the eA ise of its preriy a Is. 


Dut it is contended thiut the Court eit tet tuke ju- 


risddiction becuuse thi Supreme Court of Louisiana las 


ssid. not that the Pinte) t Court lad ne jurisdi tion to 


entertain the dhemand tor the nullity of its Hisatnidate and 


decree, but that the District Court had no power to pro- 


nounce Its hiandate vol 

[t must first 
given to this d 
in this Court. 


[t Is not res ad jit / cata, because 


e considered what Weight is to be 


ctum of the Supreme Court of Louisiana 


if these complain. 


adits were privies to the sult in Which the dictum Wiis 


rendered, the judgment and decree 


final, and w 


in that suit are het 


lnot be tinal until the writ of error has been 


dismissed, or the delays have « lapsed, anal if these coolii- 


plainants Were not privies, the judgment is as to them 


Pes #24707 sade . 
i hl . , 
Phe argument in subs 


Without aremedy, because the Circuit) Court 


ince is that complainants are 


is torbid- 


den by Section 720 RLS... to grant the injunetion, and 


the District Court ts torbidden by the Supreme Court to 


entertain the complaint, 


EE 
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But this alsois a Federal question which must be 
ultimately determined by the United States Supreme 
Court on writ of error taken bry the detendant adminis 
tratrix to the judgment and decree ot the Supreme Court 
ot Loulsiana. 

The Cireuit Court derives its jurisdiction from the 
Constitution and laws ofthe United Stufes, ana the Su- 
premie Court of the United States is the ultimate ex 
pounder of the Constitution and laws, and for the pur- 
proses crt this suit the Circuit Court was to be guided, het 
by the dictum if the Honorable the Supreme Court of 
Louisiana, but by the opinions una decrees of the United 
States Supreme Court, -¢ 

The tallaev of the dictum of the TLonorable the Su. 
preme Court of Louisiana, and of the argument of coun 
sel, Consists in ign ring the fact that the Constitution 
and laws of the United States are the SUperetans law of 
the land, and that the State Courts are equally bound 
with the Federal Courts to entorce and protect every 
right granted or secured by the Constitution and laws of 
the United States. 

In the ease of Robl ws. Connoly, 111. U.S. 620, the 
Supreme Court said 

sa: Uo pron the State Courts, equally with the Courts 
of the Union. rests the obligation te enared, entorce and 
protect every 6 eit granted or secured bw the Constitu- 
tion of the [onited States. and the laws made in pursu- 
anee thereot, whenever these muelts are involved in ann 
suitor poren ealing before them: tor the Judges of the 
State Courts are required to take an oath to Support the 
Constitution. and thes are bound by it. and the laws of 


the Lnited States made in pursuance thereof, and all 
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treaties made under their authority, as the supreme law 
of the land. 

Anything in the Constitution or laws of the State to 
the contrary notwithstanding.” 

If. as was said in the case of Pennover vs. Neff, 
since the widloption of the l4th Amendment, the validity 
of such judgments EI AY bye directly questioned, and their 
enforcement in the State resisted on the ground that 
they do not constitute due process of law, the validity 
may be question, it) | the enforcement’ resi-ted, its well 
in the State Court as in the Federal Court. 

[t is evident that the Supreme Court of Louisiana 
did not have this provision of the T4th Amendment in 
mind when its dictum was rendered, and that counsel 
have ignored it in their argument. 

The District Court did have jurisdiction to entertain 
the bill of complaint. and would have had jurisdiction, 
anything in the Constitution or laws of the State to the 
contrary notwithstanding, tu pronounce the Hianhdate of 
the Supreme Court void, if the cause lad not been re- 
moved into the Cireuit Court. 

Ln the Subliie case—Robb Vs. Connoly—the Supreme 
Court said: 

* But it is expressly dec'ared that in such case their 
juris hietion is concurrent with the Courts of the several 
States. The jurisdiction of the latter Courts being, of 
course, subject to the right to remove the suit into the 
proper Court of the United States, at the time and in the 
mode preseribed.” 

This removal has been effected, pron the averments 
of the bill and) petition for removal, that the Supreme 


Court of Louisiana was without jurisdiction ratione ma- 


terione, and without jurisdiction poitrone personae, ta 
render a judgment and deeree against the Estate of 
Hogyvatt, and that its judgment and decree so rendered 
was, and is, absolutely null and void, as repugnant to 
and in confliet with the provision of the 4th Amend- 
ment, that no State shall deprive any person of life, lib- 
erty, or property without due process of law, 

That it was without jurisdiction of the subject 
matter, because the K<tate iif I] gveatt Wis they praerts te 
the judgment appealed from, and the Tlonored Court in 
attempting to exercise an original jurisdietion, trans- 
cended its powers, and violated the Constitution of the 
State which created it. a6 

And that it was without jurisdiction of the person, 
because the Estate of Tloggatt was not cited to answer 
the appeal, either actually or constructively, and did not 
enter an Up pearahee, op submit In any Way to the juris- 
diction. 

These averments raise a question ander the Consti 
tution and Laws of the United States, and are sufficient 
to give the Cirenit Court jurisdiction, 

In the case of Starin vs. City of New York, tiled 
Nov. 2nd 1885, the Un ted States Supreme Court said 
™ The character ofa case Is determined bn the 


S. 9 Wheaton. 


questions involved.” Osborn vs. Dank, U, 
S794 [ft trom the questions if appears that some title, 
riglit, privilege, or lmimanity, on Which the FeECcaversy 
depends, will be deteated nv eprie cobstruction oft the 
Constitution or a law of the United States, or sustained 
by the opposite construction, the case wil bye one arcing 
under the Constitution or laws of the United States, 
within the meaning of that terim as used in the act of 


1875: otherwise net ws 
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It seems to be inevitable to the modern system ot 
practice that much of the time of the Court, and of 
Counsel, should be directed to the task of combatting 
shadows conjured from the brain of ingenious Counsel, 
and eXposing the fullacy oft propositions too often 
advanced to test the patience of the Court, and the 
credulity of the opposite Counsel. 

The several pleas filed on behalt of the defend int, 
in his motion to remand, are properly pleas in abate- 
ment, a general demurrer, and pleas in’ bar, and in no 
way relate to the question of jurisdiction, except Inso tar 
as it is argued that the right claimed by the complain- 
ants is not a substantial right. 

[i justice to the learned J udyes of the Cirenit Court, 
it should be said, that, in) sustaining the motion to re- 
mand,they must have undertaken to pass upon the val- 
idlity of the right set up hy the complainants under the 
Constitution and laws of the United States. 

But the only question properly raised by the motion 


to remand is the question of jurisdiction. 


[tthe Court has jurisdiction it should deny the mo- 
tion to remand, and proceed with the cause. 

[fit lacks jurisdiction, it should dissimiss or remand 
the suit. 

But the Court should not decline jurisdiction be- 
cause, in proceeding to hear the cause, it would sustain 
a plea in abatement for want of capacity in the com- 
plainants, a general demnrrer to the bill, or a plea in bar 
presenting an issue of res adjudicata., 

The cause comes before your Honors upon an appeal 
from the judgment of the Cireuit Court remanding the 
suit to the State Court, and the only question submitted 


to you on such appeal is the question of jurisdiction, 


Qe... —-—Gibe.-....... ---—— <a> 
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vel nous im the Circuit Court. It mav be that the Crrenit 
Court, upon taking jurisdiction, would liave sustained a 
plou in abatement the ad ral it of the certnnyy uit blites. 
a general demurrer to the bill for want of equity. ora 
plea dn bar helding the judgiment o: the Supreme Court 
ot Louisiana ter be ves diljadicata, unital reversed on v rit 
of error from this Court, but such matters are not perti- 
nent to the hearing of uotmiotion te retepsetpe aXe epi ih =a) 


far as thev athect the substance of the right claimed, 


The contention of the cotiplaiants Is thict the pritr- 
ceedings of the State Courts are r prligetnaanl cer ania bh con 
tHict with the provision of tie D4th Atnendmient, that no 
State shall deprive any person ot Ute, libertyyor prop erts 
Without due process ct law, sania In the exer er of the 
rightot removal given by the Constitution aud laws of 
the United States they ask to have sueh proceedings x 
viewed and their validity determined in the Federal Tri- 
bonal. It may be, and doubtless is, a difficult and deli- 
eate duty imposed on the Cirenit Court, to review the 
proceedings of a sister Court of co-ordinate urine thon. 
and one from which the Cirenit Court 3 ay well slirink, 
but none the less it is a duty which the Constitution and 


laws of the United Ttites ne mi TE mmerel, 


The byl] charges that the stipe tune (Court of | Pay 18- 
hun doulbetle -~s thr neh error iti | thinedve rletoe, TT t} +’ 
exercise of an original jurisdiction forbidden to it bh the 
Constitution of the State. rendered a pudgy nt weruilist 
il party, Who Wiis the prearty ton thy yn lortient chpppreaal: dj 
from, ne paarts ter the appredt, not cited either a tually or 
constructively, and not present or re presented inthe Ap 


pellate Court, and in so doing sougit to reverse a final 


judgment rendered in tavor of stich party more than a 


Vear beehive the judgment appealed Prom, Which Wiis 


tS 


never set aside by ith ordet for anew trial, and hever ilp- 
pealed from. 

The bill further charges that the said Supreme Court 
of Louisiana, upon its attention being called to the abso- 
lute nullity of such judgment, refused to give any relief, 
for the reason assigned, that the District Court had no 
power, right, or authority to: pronounce its mandate 
void. 

Much of the ditheulty Which will attend theelisposi- 
tion ot the Cilllse iy) my at fhiisal hy aring results from the 
difficulty ot properly interpreting the several Opinions of 
the Ju dges of the Supreme Court of Louisiana, and per. 
haps it would have been better, in deference tothe views 
of the ChicfFustice in his concur ing opinion, to have 
the matter again submitted to them in order that they 
might Interpret their own decree, but the temper of the 
Court displaved in the first opinion is) not caleulated ty 
encourage suitors, and the complainants have elected to 
seek their remedy in the Federal Tribunals. 

It may be that the judgment and decree of the Su- 


preme Court of Louisiana is res odjudicate and tinal. 


It may be that your Ilonors will not, upon applica- 
tion made, grant the writ of error to the admuinistratrix 
ot Hloveatt, or that granting the writ you will decline to 


review the judguient of the Supre tne Court of Louieiana. 


It may be th: at the re ‘medy of the comp Se was 
by writ of error, and that they are now estopped by the 
fullure of the administratrix to take out such writ with 


a supersedas within the time preseribed by law, ®& 


, It may be that the opinion of the Honorable Supreme 


Court of Louisiana is law. and that the mandate and de- 
cree ot that Court cannot be questioned. 


IQ 


It may be that because of their laches the Courts 
are powerles® to afford to complainants un relief in the 
premises, 

Such questions relate to the merits of the contro- 
versy, and can only be determined apon a tinal hearing. 

Meantime they claim a right, a substantial right, 
arising under the Constitution and laws of the United 
States, to have the proceedings reviewed in the Federal 
Tribunals, and the Ilonorable Circuit Court, in sustain- 
Ing the motion to remand, bas denied them a hearing. 

In the case of the Southern Pacitic Railway Com- 
pany vs. State of Calitornia, decided April 26, IS86, your 
Honors said: 

+ The right ot removal does not depend Thprern the 
validity of the claim set up under the Constitution of 
laws. It is enough if the claim involves a real and sub- 
stantial dispute, or controversy in the suit.” 

It is respecttully submitted that the judgment of the 
Chrenit Court. re thanding the suit to the State Court, 1s 
erroneous and should be reversed. and that the cause 
should be remanded to the Cireuit Court with directions 
to deny the motion and proceed to the hearing. 

WADE KR. YOUNG, 


Of Counsel. 
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This is an appeal from a judgment in favor of the 
Defendant in error, remandingthe suit to the State Court 
from which it was removed. The motion of the Defend 
ant, filed in the Circuit Court, is based on several grounds 
enumerated iu its support, and was properly sustained by 
the Circuit Court 

The first reason advanced is that the cause was pre 
maturely removed by the Plaintiff, without any order 
from the State Court, and before any appearance of De 
fendant therein, and long before the first term of the State 
Court, at which it was possible to try the case. 

The Act of 1875 requires the petition for a removal to 
be made and filed, at the first term at which the cause 
could be tried on its merits and before the trial thereof 
The first term, at which a case can be tried, isthe term at 
which there is an issue for trial, either by default or ay 


* 
o~ 


pearance, and after the expiration of such term, an appli- 
cation is too late. Theterm “at which a cause could be 
first tried,’ means when the issues are first made up; that 
is, the term at which either party may demand atrial. It 
has, therefore, been held, on different occasions, that to au- 
thorize a removal the action must, at the time of the ap- 
plication, be actually pending for triam “A case is ina 
condition to be tried only when it is at issue, but it is not 
at issue, where the answer even requires a reply to be filed, 
until such reply is tiled. And where a State Statute does 
not fix the time within which pleadings should be filed, 
the case is not triable till issue is joined, in pursuance of 
an order of the Court. In aceord with this construction. 
in all the precedents of pleading, reported in removal 
eases, LOOU.L S, 463, under the Act of IS75. it is essen- 
tial to allege, in the petition for removal, that the Defend- 
ant has appeared, or issue been joined in some legal way. 
Detsy on removals, p.p. 145, 147, 210, 216, 220 
An examination, however, of the decisions on this point, 
will discover the frequency with which the Courts have 
been called on to decide it, and a number and variety of 
opinions, as great as the States, if not the very Judicial 
Districts of the Union If not of Importance in this par- 
ticular case, the obscurity and apparent confusion in 
which this question ha® been hitherto involved, arising 
mainly from a prevailing misapprehension of the exact 
meaning of the * term ” described in the law, may make 
it worthy the attention of this Court to fix its interpre- 
tation, so as to meet all future eXivencies 
THe BILL OF COMPLAINANTS does not allege the juris 
dictronal tacts Hecessary lo authorize it removal of the cause 
tothe Circuit Court [t is only when. under the law of 
Congress, in proper form, a removal issmade, as tothe par- 
ties or the subject-matter, that the jurisdiction of the 
State Court ceases, and that of the Federal Court attaches 
An averment that there is a controversy, arising unde: 


the Constitution is not sufficient, norconclusive ; but may 
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and should be investigated. The Court must be satistied 
that the application is founded on facts which entitle che 
applicant to a removal. The petitioner should adduecs 
satisfactory evidence at the hearing of the petition > and 
if no satisfactory evidence is adduced of the truth of the 
facts nec sary to vive the right of removal, the praver ol 
the petith ner must be denied 

Destvoon Removal pp log. Icwo, 13:99 Fea Rep oka 

ln 6 Otte, GOS. the Supreme Court saves They tute 
no facts to show the right thes claim or enable the Court 
tosee whether it necessarily depends Upon the construc 
tion of the statutes A cause cannot be removed frou the 
State Court simply beeause, in progress of the litigation 
it mav become necessary to give a econstruction to the Con- 
<titution or laws of the United States. The decision of 
the case must depend upon that construction. The suit 
must. in puart at least, ari-e out of a controversy between 
the parties In regard tothe operation and effect of the 
Constitution or laws thpwon the facts involved i pleading 
the Constitution or the statute, therefore, the facets must 
be stated which called it into operation. The averment 
that it is in operation is not enough: for that is the pre 
Cise question the Court i ealled tipo te determine 

In order to entertain and try a canse, the Federal! 
Court must have jurisdiction over either the parties «1 
Lhe subject-matter of the controversy The complainants 
allege that a question, arising under the Constitution of 
the United States, is involved ino this suit, removed by 
them from the State court PFhev contend that the judg 
mentof the Supreme Court of the State, under which the 
property of the succession of Philip Hoggatt was seized 
and advertised tor sale, is an absolute nullity, as to the 
succession and the complainants, who claim to own the 
same as the legal heirs of Philip Tloggatt, deceased , that 
the said judgment was rendered without citation, and is, 
therefore, repugnant to that clause of the Constitution, 


eontained in the l4th amendment. which declares that 
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“No State shall deprive any person of life, liberty or 
property, without due process of law.” This is alleged in 
the petition for a removal, but we are not bound by its 
statements. We are at liberty to look into the record it- 
<elf and determine from that what was the character of the 
controversy, and whether or not it really involves a Fed- 
eral question. That record shows conclusively, and the 
complainants admit it in their petition, that Thomas 
Martin sued Thomas Watts, as principal, and Philip Hog- 
gatt, as surety, on a lease bond for the rent of the Crescent 
plantation, in Madison parish, La. The Sth Distriet Court 
in Which this suit was institated had undoubted jurisdie- 
tron over both the parties and the subject-matter of the 
controversy. Both defendants were cited, appeared and 
tiled answers and amended answers. After the cause was 
thus at issue, the defendant, Hoggatt, having died, his 
death Wiis suggested, and the cCuuse properly revived Ith 
the name of Mrs. M. A. Gibbs, his administratrix, and 
his heirs and legal representatives. (itations were served 
upon her individually as heir, as curatrix of Anthony 
Hoggatt interdicted and as the administratrix of the de- 
cedent. Nathaniel Hoggatt, was alsoduly cited. From the 
returns, It appears they were all duly cited, and after the 
lapse of the time prescribed, failing to appear and an- 
ewer, a judgment by default was taken against them: all 
being done in accordance with the provisionsof the Louis: 
lana code of practice. The laws of the State, regulating 
the proceeding and trial in civil cases, were substantially, 
if not literally, complied with, and all the facts and_ pro- 
ceedings submitted fairly tothe Sth District Court, and 
afterward, on appeal, to the Supreme Court of the State. 
lf this be not due process of law, then the words can have 
no detinite meaning as used in the Constitution. More- 
over, In the pleadings and in the arguments, during the 
progress of that cause through the State Courts, no ques 
tion arising under the Constitution. or the laws of the 


United States, was raised, presented or decided, and it was 


— 
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utterly impossible for such to have arisen. But to give 
jurisdiction to the Federal Court, the original record must 
show some question was involved in the case tried in the 
State Court, arising uaoder the Constitution, or the laws or 
the treaties of the United States, and the decision of the 
State Court was repugnant to the Constitution, or against 
the validity of the treaty or the law. A question can only 
arise under the Constitution or a law of Congress, when 
thie controversy furnes and depu nis Lepr the proper ronal ruc 
fiom or application of such Constitution or law ; and the 
record must conclusively show that it did arise, how it 
arose and that it was actually embraced in the decision of 
the Court. [tis not sufleient that the construction of 
some article of the Constitution was or might have been 


Incidentally brought in question 


The prohibition against depriving the citizen of hi- 
life, liberty or property, without due process of law, i< a 
valuable limitation on the legislative power of the State. 
and a wise guard against the encroachments of tyranns 
It is justly considered and enforced asa provision intended 
and calenlated to maintain and promote right and jus 
tice between the State and its inhabitants. The clause 
only forbids a State to act towards individuals in disre 
gard of what are generally deemed fundamental principles 
We defy the complainants to designate one aet of the 
Louisiana Legislature, which i* obnoxious to this provi- 
ston. Let them show but one act of the Legislature, and 
one decision of our (ourts thereunder, which designed! y 
deprives the citizen of life, liberty or property, without 
due process of law. The provision is wholly inapplicable 
to this suit, arising out of a contract of lease alone, insti- 
tuted in a State Court, of competent jurisdiction over the 
parties and the subject-matter, and, after the joining of 
issues and the argument of counsel, is decided by the 
State Court in accordance with the evidence and the laws, 
ax prescribed by the Legislatureof Louisiana) This, and 


and thie alone, is the constitutional meaningof the phrase 
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“due process of law,’ or the law of the land. 92 U.S. 481 

In 6 Otto, 619, the Supreme Court savs: “The prohi- 
bition against depriving the citizen or subject, of his life 
liberty or property, without due process of law, is not new 
in the constitutional history of the English race. It is 
not new in the constitutional history of this country, and 
it was not new in the Constitution of the United States, 

¢ when it became a part of the fourteenth amendment in 
the vear PS6, 

The equivalent of the phrase «due process of law. ac 
cording to Lord Coke, i= found in the words “law of the 
land,” in the Great Charter. in connection with the writ of 
haheas corpua, the trial by jury and other guaranties of the 
rights of the subject against the Oppress'on of the Crown 
In the series of the amendments to the Constitution of the 
lnited states, proposed and adopted immediately after the 


organization of the goverument, which were dictated by 
the jealousy of the States as further limitations upol the 
power of tne Federal (rovernment, it isfoundin the Fifth, 
in connection with other guaranties of personal rights of 
the same character. Among these are protection against 
prosecution for erimes, uuless sanetioned by a (rrand Jury: 
against being twice tried for the same offense ; against the 
wecused being compelled, in a crimina: case, to testify 
agaiust himself, and agatnst taking private property fer 


public use Without just compensation. 


Most of these provisions, including the one under co: 


sideration. either in terms or tn substance, have been em- 


bodied in the Constitutions of the several States, and in 
one shape or another have been the subjects of judicial con 


struction. 


It must be confessed, however, that the constitutional! 


hewitt OFT the value of the phrase “due process of law 
remains to dav without that satisfactorv precision of ae 
finition, which judicial decisions have given to nearly all 


the other guaranties of personal rights found in the Con 


stitutions of the several States and of the United States 
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It is easy tosee that when the great Barons, of England, 
wrung from King John, at the point of the sword, the con- 
cession that neither their lives nor their property should 
be disposed of by the Crown except as provided by the law 
of the land, they meant by © law of the land” the ancient 
and customary laws of the English people, or laws enacted 
by the Parllamentof which those Barons were a controll 
ing element. It was not In their minds, therefore, to pro 
tect themselves against the enactment of laws by the Par. 
hamentofkoagland. But when the vear of grace, [S66 
there is placed in the Constitution of the United States a 
declaration that “no State shall deprive any person of 
lite, liberty or property without due process of law,” can 
4 State make anything due process of law) which 
by its own legislation, it chooses to declare such? To 
affirm this is to hold that the prohitbition to the States i 
fnoavall,or has no application where the invasion ot 
private rights is affected under the forms of State legisla 
tion. It seems tousthata statute which declared interm- 
and without more, that the full and exclusive title of o 
described tract of land, which is now in A, shall be and i- 
hereby vested in DB, would, if effectual, deprive Asof  hi- 
property without du: process of law, \\ ithin the Mi¢ewiitiv 


of the Constitutional provision 


\ most exhaustive judy ial Prequiry inte the menuning 
of the words “due process of law,’ as found in the Fifth 
Vinendment, resulted in the unanimous decision of thi- 
f court, that they do not necessarily imply a regular pro 
ceeding in a court of justice, or after the manner of such 
courts Murray vs. Hoboken Land Co., 1S, How. 275 

= The (Court held that the prrwer exercised Whe eheocy 
tive and judicial; and that the issue of the wrt, and pro 
ceedings mide! if. were due pores fem asl law Witin the mean 
ing of the Constitution. The history of the English mod. 
of dealing with publie debtors and enforeing it* revenue 
laws is reviewed, with the result of showing that theright- 


of the row, iti these Cases. had aliwave- brevet) enforced bry 


§ 


summary remedies, without the aid of the usual course of 
judicial proceeding, though the latter were resorted to in 
the Exchequer Court, when the officers of the government 
deemed itadvisable. And it was held that such a course 
was due process of law, within the meaning of that phrase 
as delivered from our ancestors and found in our Constitu- 
tion. It is not alittle remarkable, that while this pro- 
Vision has been in the Constitution of the United States, a- 
a restraint upon the Federal Government, for nearly a 
century. and while, during all that time, the manner i 
which the powersof that government have been exercised 
has been watched with jealousy and subjected to the most 
rigid criticism in all its branches, this -pecial limitation 
on its powers has rarely been invoked in the judicial forum 
or the more enlarged theater of public discussion. But 
while it has been a partof the Constitution, as a restraint 
on the power of the States, only a very few vears, the 
docket of this Court is crowded with cases in which we are 
asked to hold that State Courts and State Legislatures 
have deprived their own citizens of life, liberty or prop 
erty, without due process of law. There is here abundant 
evidence that there exists some strange Inisconception ot 
the SCOpe of this provision iis found in the Fourteenth 
Amendment. In fact, it would seem, from the characte: 
ot maa of the cases before us, and the arguments made in 
them, that the clause under consideration is looked upon 
as a means of bringing to the test of the decision of thi- 
Court, the abstract opinions of every unsuccessful litigant 
Ina State Court, of the justice of the decision against him, 
and of the merits of the legislation on which such a deci 
jon may betounded. If, therefore, it were possible to de 
tine what it is for a State to deprive a person of life, lib. 
erty or property without due process of law, in) terms 
which would cover every exercise of power thus forbidden 
to the state, and excludes those which are not, no more 
useful construction could be furnished by this, or any other 


Court, to any partof the fundamental law.” 


QO 


“ Ae contributing. to some extent. to this mode of de 
termining what class of cases do not fall within it= proves 
lons. we lav dawn the following proposition as applicable 
to the case before us: That whenever bv the laws of a State, 
or by State authority, a tax, assessment, servitude. of 
other burden ls Im posed pron properts for the pubelie lise 

* and those laws pores ie fora mode of contesting 
or confirming the charge thus imposed oin the ordinary 
courts of justice, with such notice to the person. or <ueh 
proceeding with regard te the Property a= Is apepreperiate 
te the nature of the Cis, thie judgment ims veh prrence eel 
Ings cannot be said to deprive the owner of bis property 
without due process of law. however obnoxious rt ety bye 


to other objections.” 


“Tt is not possible to held that where by the laws of 
the State the party aggrieved has. “as regards the issues 
affecting his property, a fair trial in a court of justice, a 
eording to the modes of proceeding applicable to such case, 
that he has been deprived of that) property without dus 
process of law. This was clearly stated by this court, 
speaking by the Chieet Justice, in the case of Kennard ve 
Morgan, 2 Us, 480 NNT. iS) and rep ated in sub 


“tance, In the case of MeMillan vs. Anderson. 6. Otte 2 


Chancellor Rent. in bis Commentaries, fwol. 1, 
Hill) saves: “The better and larger definition of ‘due pre 
cess of law” is, thatit means law in it reyular course of 
administration through eourts of pustics 
\< this case of Martin vse the <necession of lloggatt 
-tood inthe Fighth Distriet Court prior to the filing of 
the present petiton of nullity and injanetion, which is i 
<ubstance a bill of review, it was not removable under the 


act of March 3d, 1875. because the time for removal had 
long elnce elapsed The Chi had brew ty pending im thie 
“tate courts over ten vears and had f ulminater ina final 
judgment of the “upreme (Court of the Stats The statute 


requires that the petition for a removal shall be filed 


before or at thie terin af which said cause could be fir«t 


IO 


tried and before the trial thereof.” Ifthe cause ia removable, 
it must be on the ground that the petition for the nullity 
of this judgment and the enjoining its exgeution, Is an 
OKIGINAL suit within the meaning of the act. The lan- 
guage of the law is: * Any suit of a civil nature, at law or 
equity, now pending or hereatter brought in “ny state 
Court, ete., may be removed. The sole question here is. 
Whether the mere liling ofa petition in the State Court, 
seeking toreview various matters decided by the Supreme 
Court of the State, which are denounced as absolute nulil- 
ties, and, without averiug that any federal question wa- 
therein raised and dec! bed, praving that said judgment lye 
annulled, itsexecution enjoined, and the controversy ve re- 
movedto the Federal Circuit Court; constitutes a suit within 
the Mneakuihny of the act? Most assuredly it cannot be so con. 
<trued and applied. It has already been frequently decided 
both by the Supreme Court of this State and that of the 
['nited States that asuit brought in a State Court to annul 
a judgment of that Court, or restrain its execution, is not 
an original suit, as contemplated and embraced in the act 
of Congress, but is only auxilliary and is not removable 
20. An.5745:90Otto, S; SO, Pet. 1; 24, How. 460; 16, Wal. 1% 
and 91, U.S. 254 

In the case of Buford & Co. vs. Strother et al. 10 Fed 
Rep 406, the Court held: “Where a supplemental proceed: 
ny Is & here mode of execution or relief Inseparably Cor) 
nected with the original judgment or decree, it cannot be 
removed, although some new coutroversy or issue b 
tween the plaintiffin the original action and a new parts 
may arise out of the proceeding “s 

This Federal Court ts certainly without jurisdiction 
over the subject matter involved in the instant contro- 
versy. Phe bili or petition of the complainants seeks to 
bring in review before this Federal Court various issues 


passed Upon, 1b the progress of the suit. tirst. bw the Sth 


Distriet Court, and, afterward, on appeal. bv the Supreme 


Court of Loutsiana, both courts of competent jurisdiction 


} 


over the parties and the subject matter of the controverss 


o- -- 


lll 
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The main object. indeed the only purpose of the complain: 
iaihits, Is lo have the proceedings and the judgment of the 
Supreme Court of Louisiana declared null and vord. in 
the caseof Nogue v=. Clapp. 11, Otte, 995, the Supreme Court 
of the United States,sav > “* We think that) for this Court 
to undertake to decree what that Court did was void, t 
et in review on its puuedurrnpenit, and reverse its decree aud 
set aside its sale, in a ease where its jurisdietion is un 
doubted, Is iwarranted bry the retatjons whieh stulysist 
et ween the two Courts It would be an invastonm of thy 
powers belonging to that Courtand sueh a doctrine wo biel 
Ti pons thie sin ple alliegationsef! fraud practised inthe ourt 
enable il party ta retry, lil a ede rial ¢ start ati “iin dev hide! 
a#yainst him in a State Court 

fn Randall vs. howard, 2 Blygk. O85. the bill was di- 
tuissed on demurrer and the question of the jurisdiction of 
the Federal Court was answered in this language The 
brill Iti Chills Cisse britiges in review Various tatter- Pram sere 


»* 


ohoin the progress of the suit bv the Cecil county Cireul 
Court. aCourtot general jurisdiction, having complete econ 
trol of the praartae - and stitvpeet rmidttter eof The comlroverss It 
=e°6 k = loo ati iui a aie of lands rr TOL bry Virtue ol a de ree? ¢9j 
the Cee Court, sitting as a Courtofequitv, in a cause de 
pending between the same peaartie ~ te efleet the distrib 

tlotiol the proceeds of the <aie > to enjoin the defendant 
Proetas TIKI ans (Lispwosthlerts ot the inneds prciretidanmeed thy 
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ceeding and net relative to the merits, cannot be trans- 
ferred to the United States (ircuit Court That the 
Character of cases is always open to examination for the 
purpose of determining whether ratione materce the courts of 
the United States are Incompetent to take jurisdiction 
thereot. That the removal of such a case from the State 
Court was illegal, the Circuit Court of the United States 
Without jurisdiction thereover, and the cause should be re- 
manded to the State Court from which it was removed.” 

“The classification of the causes of nullity in the 
Louisiana Code into causes relative to form and those rela- 
tive to the merits is neariy commeident with the classifica- 
tion above suygyvested of cases which are and cases which 
ure not cognizable in the courts of the United States 
Causes of nullity relating to form would fall in that class 
of cases which could net be brought Iti these courts, or be 
removed thereto. The present case is one of that character. 
lt is precisely described in the dth division of the 606th 
article of the Code lnm our judgment, therefore, the yudg- 
ment must be reversed and the record remitted with direc- 
tions to remand the cause to the State Court trom which it 
Was removed, 

This decision in every expressed form. principle and 
distipetion Is dares thy applicable te thre Citse TOW before 
this court by an examination of the petition, the pro 
ceedings and the reeord, it will appear that the ground 
of nullity alleged is the same -the want of citation-—a- 
that in the foregoing case and which is precisely described 


in the 4th division of the (0th article of the Code 


Indeed there i= but one legal w ay, under the constitu- 
tion and laws «ol blige lL nited Stutee, to review, correct or an- 
nul a final yudgineut or decree of the supreme Court of aris 
one of the sovereign States of the American Union, even 
when there is involved a juestion arisitiy under the con- 
stitution, or Federal laws and that is by a writ of error to 
the Supreme Court of the United States, whenever the 


State Court has decided the issue repuguantly to the con- 


ctpaner sss 
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stitution, or against the validity of the Federallaw. bkven 
in such a case, it is not sufficient that a question under the 
constitution was involved, but it must appear to have 
been actually and distinetly raised and to have been de- 
cided in the State Court adversely to the plaintifin error 
Where the record <hows that the State Court might have 
disposed of the case, and for aught that appears, did decide 
it, without deciding any question under the constitution, 
even the Supreme Court bas no jurisdiction, either under 
the judiciary act of 178% or the subsequent acts passed 
by Congress 

\bbots U.S. Practice, Vol 1, pp. oo, > BS * ya 
Mrs M. A. Gibbs is the legal representative of the succes 
sion, and, as the administratrix, can alone stand in judg. 
ment for or against it. The heirs, until their recognition 
and admission as such, by the judgment of the proper pro- 
bate court, are treated as stranger- and disqualified by law 
and are not even entitled to notice of any proceedings in 
the administration 

(.C. arts. 10,-11,-12,51 and 41 to 4%: 17 An 41, sue. of 
Lameden, 27 An. 352: 4 Rob. 148.8 L. 415: 9. La. 284: 

Kven were the camplainants recognized as the heirs 
they would not be permitted to take possession of the sw 
cession property, without first giving satisfactory security 
ner could they arrest the sale of the succession property, 
asx ordered by the Sth District Court, to pay and satisfy the 
iudgment creditor, unless they first advanced the monev 
required for its payment. 23. an. S09. suc. of Brown 

The District Court cannot annul a judgment of the 
Supreme Court of Louisiana 

2. La. 9; 35. An. 510; 37. An. 343. 

And where the State Court is without jurisdiction, 
the case cannot be removed to the Federal Court 

Jo Fed. Rep. 737 

This action of the complainants is based on the as 


-umption that the proceedings in the State Courts of 


Louisiana are an absolute nullity. By a bold but ground 
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less averment that a constitutional question is Involved 
it 1s tte attempt, indirectly, to bring before the Federal 
fourt other questions, such as the want of citation, of nullity 
mat punction, over which thie Keck ral Court bas lity JUTIS 
diction. If, however, a Federal question was actually in- 
volved and decided by the State Court repugnantis ter thre 
constitution, in reviewing the case, when brought before it 
moa proper writ of error, the Supreme Federal Court i- 
contined to the consideration and determination of the 


} 


bh gecde ] i} question alone: all cot bye ! questhons passed taped tr 


| 


> + ° . . | : ’ ~ 
1 Stiute ( ourt are é sehpueticata bt) roe I; }) bets 


Phe courts of Louisiana had undoubted purisdietion 
verthe parties and the subject matter, in the original con 
troversy between Thomas J. Martin and the succession 
{ Hoggatt, no Federal question arising or being decided 
therein, and Lhe have exercised that jurisdiction ty it 
tinal adjudication. How then and by what legal authority 

tn this judgement be supervised, revised and annulled 


Lier: 


li: this case, the complainants, representing 
& ' bigs Pygedy ‘ 1} 7. 1] rovoatt tr ‘ 7 °gs 
yer a thie be’ lrs oi bi daly Oeil, aiiel il "iat iat ana 
itivation of over ten vears, go to the extravagant length 
iiling on this court, hot to annul the proceedings ot ‘at 


ee “er 
’ . ; ‘ ‘ ‘ » * . 7 
iis ilrregula iA) 7 hiegal DU to trea 


- 


new the contest in this Federal court. The exeeption res 
adjudicata is a complete bar to their proceedings 
In a case analogous to this suit, Nael vs. Faggert. 2s 

An. $25, the Supreme Court of Loulsiana “AVS: ' The 
plea of res adjudicata should be sustained. In the matte: 
of the succession of PYannoy, 5. An. of, 1t was declared that 
the claim of the creditor of a suecession established against 
the executor, after a contestatio litte, Cannot be afterward 
examined at the suit of the heirs, but must bre 
classed as a liquidated debt of the succession.” Also in U4 
An. 251, the eourt heid “That a judgment agiasiest iat 
administrator of it sucCeSS<ION, recognizing a claim ola 
creditor, and ordering it to be put on a tableau of distri. 
bution, is binding upon the heirs, unless obtained through 
fraud or error.” See also 3o. An. 36, where the same doc 
trine is held, But even a broader. principle, in’ the con 
-truction and application of the plea and bar of res adjuds 
eata, has been announced by the Supreme Court of the 
United States. In the case of Jeter vs. Hewett. 22) How 
852, that court held. “The only question that the judg 
ment leaves open is, whether the court which rendered 
the original judgment bad jurisdiction over the person 
But this question was presented to the Distret Court and 
the Supreme Court upon the opposition of Mrs. Ford. i: 
the same manner in which it is presented to this court 
All the facts and issues involved," were presented to thos: 
‘courts pon the evidence that has been submitted to thi- 
court. “ The deetsion of the Supreme Court held cern 
‘ lusive > oe the -Core af the alle real ire vularitie < 

* The authority of res adjudirata, as a medium of proof, 1- 
acknowledged in the eivil Code of Loui<iana. Under th: 
system of that State, the maintenance of publie order. the 
repose if SOC TET and the quiet of tan ilies require that 
what ha- been detinitely determined by competent tribu 
uals shall be accepted as irrefragable legal truth. Sodeepls 


is the principle implanted in her jurisprudence that Com 


16 


mentators upon it have said that res adjudicata renders white 
that which is black, and straight that which is crooked 
Facit ercurvo rectum ex albo nigrum. No other evidence can 
afford strength to the presumption of truth it creates, and 
no argument can detract from its legal efficacy. 

The rights of these parties originate in the laws of 
Louisiana and must be ascertained by a reference to the 
principles adopted and administered by her constituted 
authorities We are not vested with power lo review the 
sentence of her courts, except in a few cases arising unde 
the Constitution and laws of the United States > nor is if 
our province to augment or diminish their value; or place 
any different estimate pon them than thev have in the 
municipal Code of the State. They are entitled to the same 
force and effect here as they have in Louisiana. 

The statement of the case of these parties shows con 
clusively that the whole subject of this controversy ha- 
been legally submitted to the tribunals of Louisiana, and 
thatthe adjudication was in favor of the defandants. 

This was the decision of the Circuit Court of the 
('nited States in Louisiana, from whose judgment this 
writ of error has been taken. It remains for us only to 
affirm that judgment.” Respectfully submitted, 

THOs. ©. CATCHINGS anp 
JAS. T. COLEMAN, 


(Counsel for Defendant. 
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THE UNITED STATES VS. NAYLOR & COMPANY, | 


] (NiTep STATES OF AMERICA, «x: 


The President of the L initesd Stites to thie it thoorabole thy judges ait thie 
erent court of the United state< for the distrtet of Mias-aehu-etts. 
erecting : 

Decntise in thie recorad sired procecd tips, as octises dap thee reneditten of thie 
judgment of a plea which ts in the said eireuit court, before von, between 
the Lo rritedl States of Ann ries, plcadstatts, ane Darthele Selile~tiige rel Dreak- 
line, in the district vf Nian-nehusetts, snd Seles than L}. Sclilestnger, of 
Boston, in said district, copartners, domng business in said: Boston under the 
firm name and stvle of Navlor and Company, defendants, in an action of 
maontraet, a tisduttest erTrel hath basapopoe tread. te this erent clams of the msiled 
plarntiffs, as by their compliant appears : 

We behing willing thicat error, if seni hath Le iF ~1) mula ir cluils corrected, 
and tull and speedy justice done te the parties aforesaid in this behalt, de 
compe Vert, if judgment be therenn riveda, Trial threte tannedes Vert seul, 
distinethy and openly, vou send the reeord snd proceedings afteresaid, with 
all thing- eeotpet rnin thy siitnner, Tee thie “Sti pere me Court of the United Stats =. 
towret ly r with th “ rit. i) thot Veotl lisave thi “litte oat \\ costidnperteen, come thee 
second Monday of Oetober mext. in the <aid Supreme Court, tebe then and 
thi re lie lel, ! hat the reeord ana preeeeediniges feoreesconed bi hie nspeeted, thas 
sald Supreme Court may cause further to be done therem to correet: that 
error what of rivhit ane aecording te the laws md etstom of the Conited 
States should be come, 

Witness thi honerabl Morrison It. Waite, ¢ brie ltistios of the - ried 
Supreme C‘ourt, the twe nity -fitth dav of dru ry, ny thie vear of out Lord 
one thousand eroht hundred and eiuhlt-three, 
ACOTEN 


(5, STROTSON, 
CVerk af the Cirenit ¢ 


t 
aiv / Maul Mfyels « 


iz aut (af Virwxered ae ff 


; 


\llowesd] bey --- 
JOHN LOWELE. 
f ental Jude. 
2 Cirecir Covrr or tHe Ustrep Srares. 
District of Massachusetts. as: 
Lond now here the judges of the eirenit court of the United States in 
and for the distret of Mias<achusetts make return of this writ) bw annex- 


. ,* . , + ’ . 

brig hereto and ~ereditiy beer with, tinder the sent oof the sand een ewotirt, 

a true and attested BU of che reeord TU [il eeelinngrs inp thee suit watl 

thenitionmedt. w the abl things compeermine the biker, Teo Tine “Stiperetin fr tT ast 
. e 

the United States, as with on tiinded 


fit 


2 rHE UNITED STATES VS. NAYLOR « COMPANY, 


the <rxteenth dav of Odetoler, in the vear of our Lord obe throtiscened eroht . 
bemedred cane elolits “i Wis the tittes nth las co] std ( etober happening (oni 
a Sunday), betore the honorable Peha Lowell, cirenit judge. 


} [Nirep STATES OF AMERICA, PLAINTIFRPS, 

ms, 

BARTIOLD SCHLESSINGER, OF Dhook LINE. IN THE | 
distriet cot) Miassaehusett.. and Sebastian DB.) [nan setion of con- 
Schlesinger, of Boston. in said) distriet, copart traet, 
ners, dlotng business in said Boston under the firm 
pichdane canned ~t\ t oy! Navlor inne Company, ile- 
temeant~. 


; . . , 
Plan Pert x healer 


a Vniel thie plarntiti “tN thysat heretofore, t Wit, on thy -econd day of 
January, A. DD. PSS80. at Boston. te said adistrier of Massachusetts, the de- 
fendants imported into the United states of America by the steamer Mar- 
athon from oa certain forepon « untry, te wit, from Duive rpool, in the King 
dlom of Crrent britain satned Trelane, eortany remnds, Will's, irl hie relan- 
lise. ~ribpect liv teaw tee thy puavrnienit ol etbstotiun duittes Ti the mrt Lo niitedl 
States on bee Hmipertert thereinto as aforesaid, te wit. a large Quantity of 
~CTuyp tee], foo wit, SS eye) prev wd~ thy reat, Valued at elev no hinedred served 
fittv-two dollars, and by law subject te an ad valorem duty of thirty: per 

oo ane a larg UT ULEN of steel in bars not less than om -tourth 
yy ofan toehoin diameter, and valued at les than seven cent= per pound 

toowit, Poe peotined thereot, amd by law dutiable at the rate of 
two and one-quarter cents per pound; and the detendants paid) a certain 
amount as customs duties on said importation, but there stil remains dune, 
and Hinpeand to the sand United States as such customs duties the sum of 
two hundred and sixtveseven dollars and thirty-seven cents, which the 
cle te tedaut- bisave re tinea] snd necleetedd| ley puav, thy tory the ~tithi lists ir ie | 
heretofore daly demanded of them. 

\\ beens toon thy piuietitts “iL that thre di te tedant-~ mee thy til thy mid =tithh 
of two hundred and “1xtv-seven dollars and thirtv-seven cents (267.37) 
sunicl biterest thereon stmee the date | dena thereof, 

2. And the plaintiff tarther sav that heretofore, to wit, on the twelfth 
dias of January, ALD PSS0 at Boston. in said) district of Noas<cu lusetts, 
the detendant. imported into the United States of America, by the steamer 
Heela, trom a certain foreign country, to wit, from Live rpool in the King- 
ddan of Cerent Britain tpn ly 


: euue cot he - rtain orem ds, Will le canned hiere- 
rye at by miw 7 thy PeaV ape ni? «el ecty=feotnys duities tes thi ~citel 


chandise, sul ) 
Uo riitedt ™frifes cot} lv 2a be ft | rts 7 this rete as aforesaid. ti) wit. r larve 


qQuaantien of serap steel, te wit, P24 S60 poured thereat, valued at) four 
; Be ‘ 


thousand nine diaadred ane SINTV=SIN dollars. and bw law trbjent 
ty toun ad valorem duty of thirts perecent., and oa large anti of 

steel in bars not less than one-fourth of an inch in diameter and 
valued ut less than seven os lit peer protanned, to wit, 6.68] protimiel s thy reat 
and dutiable at the rate of twe and One Harter cents per protrned ; and the 
de fe redants~ praia Qoeeertuin amount as ciusteotm- cLertye = ert} ssid portation, 
borat there still remains due and unpatel ter thre scrtel Cites! States as such ' 
eustoms duties the sam ot eight hondred and ninet¥ dollars and fortv-two 
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cents, Which the detendant> have retused and negleeted te paw, though the 
“ame has been heretofore duly demanded of then, 

Wherefore the peicentitls wav that the detemdant< owe thers the <aiel <tr 
of eight hundred and ninety dollars and forty-two cents OSS 82) and in 
terest thheepercons ~hbne thie 7 ite cof cheernncurne Liierecod, 
\riel thie plcaretitt further “tN thosat dieereterteore for WIT, on thy rites ith 
itt Doeosteon, tm osed edistriet of Maa-snehin 


othe 


ode 
dav of January, A. 1). SSO), 
~etts, the detemdants bri poorten| ites the Corte States of Atmerien, 
~fecitner ND innesota, Pheotik ch ee rtain foreien eveotapet Vy. fee Wat, freon Live rprnerd, 


in the Kinedom of Grreat Britain and Preland. other eertam 

and merchandise, stibypect by law ter the prey tone nt of customs duties 
too the “ttl Lo rnitene| tutes con to ihe iprortedt thereriites sos ater mated, 
Th wit, it large UATE of “OPap “teed. The wit, ht) wiyh. protineds 
thereot, valued at tive thotsand ix homdred and ninetve-ceight dell 
ty laws subject Ter fant tel Valorem clits of thiris peer evervvnt.., aed oa large 
quantity of steel ty fosars met) less thea ome-tourth of cae quel to elianmete vs 


is.) 10) provttnieds 


ts per pote, 


4 


ty 


, . . 
rem. Wire _” 


urs, anid 


and valued at less than seven cent. per potned, te wit, 


thereof, and dutiable at the rate of two cand om “yuarte 
and the clef nedant- pratel or rtsaiy fitrpeetitat ais ctistTeeis chuthe ~ ert “tet itil- 
portathon, bout thi re till renin dive anped TT oe fasee thre acti | ited 


Stites as sueh eibstetits duties, the <um of bite Livntned res tried “INT eholit 


dollars and one eent, which the defendant~ hatwe refused aud negleeted te 


pay, though the same has been heretofore duly demanded of them 


Wheretore the picanntit?- -av that the defendant. owe them the said sum 
of mine tiamdred) sine ~iNtv-ctuht dollars and one cent (SOS 0] creed an 


: | 
Tetees? ClpeeMeweotly <btpee thi ehiater col at TH thy re 


Signed Puke U Nite STATES oF Arties, 
by them att tthe Ve GO hORG RE . ~\NG,] in. 
/ ,. | ‘ 
‘ To the damage of the sand Unit sti ~ ft] ty ~thti 


of forty-five homdred dollars, 
The writin this eause i dateal the <txteenth daw of Vticrtist, .\ 1) sth 


and was cally entered at the Oetober term ot this court, A 
and where the parties appeared by their re=p 

Thi- (Sttise Wils then continued from term t Peery 
]). ]Ss2, whi ry. eon thee moth ‘| i\ if dite. thee feoll tyr Pebeetdeoty Lew catape rl 
declaration was tiled by consent and allowed! 


VWiution fey itete 


Lond now comes the >| cometnth cared beter 


third count in bis deelaration bw substituting for the words aud thoetumres 


“nine hundred sixty eight dollars and om SHES OE] i the two 
rit thy, | j i’ ‘ ! . 


pliers where they ocenr near the end of) 5 
amd figures, te wit: “onine hundred thirtv-three dellar and nim 
: | 
; 


cents (S055.07 0° making the elaimn « 


in that count te be nine hundred) thirtv-thir lollars canned tV-—« t 
cont= instead of SUOS8 07, 

And the plaintitl moves turther te amend tis so died ration bv adding 
thereto the tollowiny additional count 1 And thee polia ntifl- turther “it 
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that heretotore,to wit, on the fifteenth dav of January, A.D. D880, at 
y Boston, 1) mtd district ot Massachusetts, the defendants ini peorter! 
inte the United States of America, by the steamer Marithon, trom a 
certain foreign country, to wit, from Liverpool, in the Kingdom) of Great 
Pritam curiel Preland, other certain renmls, wares, and merchandise subject by 
law toa pavinent of customs duties to the said United States on beimeye im- 
ported thereinte a= aforesaid, to wit, a quantity of pig-tron,te wit, fiftw-four 
tons seventeen hundred-weight one quarter and thirteen pounds thereof, 
whit ly ~itidl Hon Was ~ibye Ct Levit ad cite Luity of seven dollar- pret terry, canned the eS 
det rediants prrtel it an rtain “Hilti tim Clisfeoltis clothe - «on artic I poortiation, bout 
there till remains due and unpaid te the satd United States, as said enus- 
toms duties thereon, the sam of thirty-four dollars and tour cents (854.04), 
Which the said cet nddant= dave refused) ane om elected tw priv, thaotih the 
same dias been heretotore duly demanded of them, { 
Wheretore the plaintitts sav that the defendant. owe them the said) sum 
of thirtv-tour dollars and four cents 354.04) and interest thereon stnee the 


date of the demand therefor, ‘ 
This ecatises Wits Clperies Contin! te» this pore sernit C detects termi. when, ell é 
the fourteenth dav of December, Lasz, the tollowing agreement is tiled: i 


; 


Aareeime 77 pereraers it] yi yf Te 
1) lt I~ norecd thicat trial! by jury bee Warbve dt in the hove cise, 
and that the court pass upon beth law and faet, the findings 
of law and ftaet te be made and kept distinet. Either partw may ex- 
cept Tt rulings on matters of law within twenty dave atter the filing of the 


— 
report; and judgment is not te be entered until the expiration of sard 
Twenty dave. Litbiees- Ly) peetavtal | Hamecnit, \ttes thie Pe prort |. tiled. either ; 
PArtV may toe the eourt for additional tind nos of tuet< or ruling- of ' 
law . stich tnotion the court may orant or meat, in it~ discretion. i 


GEORGE PL SANGER, 
LoS. DABNEY, 
Attorney for Defendant. 


poerentill, 


Qn the same dav th following answer os filed 
Ane ‘ te re neler ifs 


And now come the detendant< in the above-entitled action and tor an- 
ewer denv each and everv allegation in thr plartitls writ and declaration 


’ 
eontainert, by Won. ‘> Hall. ar rosatteeriyes 


. 


1 | On the sixteenth dav of December the following motion to 
amend fourth count of declaration is tiled and allowed : 


And TheeW Ceotibes Che piaintitt. andl hive: to anend thr fourth cootinit in 


their declaration by striking out the word * Marathon” wherever it oceurs 
therein, and by substituting in its place the word * Minniseta.” 


ee 
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THE 


(Dry the siilhie lav the followine TAT Te ule! cacdedituestial eertinits te de - 
laration is tiled ane allowed, 


. ; +, % ; a oe ’ j 
VJ facnne fi, sreded sradebabicriaet "eae pfs Fey ; Ff. efeatorroli 


And pee\\ cveothae thie ~itel poicenentiths., brie | ‘Vee fen ateperped Qhreas afer paerietleoti 
in Tlie tial esse bey ceeded inne therete the fellows i Vix? 
Pirro count. And the plamett sav that in the month ot -Pamnarv, A 
; 


|). PSC) at the portot Baste - ity sch! ! | Tried. Udy at feernedsntits 1? prorted lites 
the United States in the stenner Marathon. trom Lav 5 label 


’ 


bono laned, ees 


tain merchandise subjeet te eustonms dutie- th ota Nreipoert ition thereat, te 
wit, certain steed, and the detemelants then poctied teethe UC onited States a cer- 
ttn atieuot as custome cluties Tipe redo peor ties, Perrt three <tell ore 


hice tis dni Ti thre | rite Strife, Ter ported, i~ e'histertti- cLertys - on 
1: mined PPLapreor teat iets, thie sthings cof twee pedredd <INtV-seved chev il'- canned 
thi rt\y--—« ven eent~ which the a}erte lanit= liave retuped red precrleetedd. 


' 


and till rs tise anid Paever ict, feo prea ti inet sate fins been hereteteare 
Lily enicameed of then, 

W hieretors thie plaarntiths “iv Chiat thre clefenedant= awe thems: the sum of 
Wwe bivineedredd SINTV-seVen dollars cena thiirt Ven eont= (8260050), with 


Liatecreest Tisesrereony freon \l mre leith, }Nst) 


Sith count, Nrved thar p | sbootith~ ftrrthes iV othaset ayy thee 1 tothe of ban 
unary. A. DD. PSSO) cit thre: port cof Pbeosteort * satel elistriet. the clefemedant- 
Ptib poe ed Teed ltites thi | mites) States am tlie <te ed L]e. ha, Peeorns l. Very werd, 
Keoglaned, certain mereluandise subject. te: customs duties Te) 
tiatieons thi real, tee Wit, eeortipity stes |: ined ft efervedants then pereted tor thn 
| nite States a certain anount ctints ~ cbtittes apron scared trapreor tial cent, 
boat there <t7ll reniains die te the United Stea do uinpated as eustoms dn 
Tlees eon sel Pi pertation tine stint cot « rtit I ral ninety ele rs nam fortv- 
twooeent=, whieh the detemdant< have retused and megloeted, and <trll re 
| _ x gue f ’ \) ‘ +} st] T 7 - . a? reef ‘ hry té 
rracatneded cot thyenn 

W hieretore thy pelcniaet fs save tht t! hey | t~ cows thee tives stbtrn eof 
etorlit letarecdrecd prrpet: dellars amd fortv-tw f- (SSIND | , With mtere-f 

thy ny from \l reli Toth, PSse 

, seventh cvevthiat Vine Tris De Tali= = Teprtie Tract ith thy 

th of January, ALD PSSa. at tl peort cl Doeostent mo sand «lis- 
“ries. 7 ‘| teredsunit- bttiye le brates Cf Te “™=fifer- » 1 ecutnye \] ti 
Pheseotin, Treoetn Live ry) a bone itt t cert { vedi ~ii! . 3 ctys! 
deat i hiye ty the reaps rtiit ) tlperewel et .. clef 7 
ahit= tlie peated fen Ply | riite Stufes a certain amotnt as customs cutie. 
Thprern muted aprort itteonh, borat tines still om pattem cbepe tee thy To nnite | States 
ard unipaid as eustem cuties iphone = rl bpeortat » ti <unoof nine tun 
drial thirty -tlpres ley il. brat Petpet Vasey ityt- wilt Tiye cferfe vf tyt- 
have retused and nevleeted, and still refuse and nevleet. te paw. though 


thie “lithe Tite beverny bperetet 7. tals letrvcurpedend cof thie tn. 

Whieretipeon the planntitts sav that the defendants owe them the <am of 
nine lamdred thirty three dollars and oimetv-<ewen cent. (S035.07 with 
Interest thereon from Mareh 7th, DSseo 

boighth ceotrat. in tiie polaarntitt- further <av that the first and fith 
eount= of thas cle laration. the second amd <iath . atits. coed thee thord ane 


“eVenith eotnt= are chith rent deseriptions oof fines mcatepes Crntiwes cof Getto, 
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STATES 


The cause is thereupon tully heard by the court. On the twenty-ninth 
dav of Diecetnber the opinion of the court is tiled, 
14 On the nineteenth dav of January, ALD). 1883, the following 
bill of exceptions t+ allowed by the court ; 


P , » ee @ 7 . ° 
Plaiatitis hall ‘al ‘7 eC phirons, 


This ts an action of contract brought to reeover an amount of customs 
duties claimed to be tound due trom the detendants to the plarmtiffs upon 
the liquidation of certain entries of merchandise imported by the detend- 
ants inte the port of Boston trom Liverpool, heoeland, in exeess over the 
estimated amount of such duties. 

The writ is dated \igust leith, PSO), amd was returnable te the ¢ letober, 
PSS0O) term of the etreuit court tor this distriet, The detendant< tiled an 
disWwer to thi plcaratitts’ writ ane declaration, putting in dsstie the niaterial 
allegations thereat, 

The ease was tried by the eourt without a jurv, ander the provisions of 
sections 649 and TOO of the Revised Statutes of the United States, a “tip 
ulation waving a jury having been first filed in the ease. Evidence was 
introduced ty booth parties, 

The court found the taets as follows: The detendants imported into 
Boston trom Liverpool the merchandise named in plaintiffs’ declaration, 
which they (the detendant~) invoiced and entered as serap steel,” dutiable 

at .5t) per cent, ad Valorem, At the time of the . ners they pene the 
le) estimated duties thie revoon, enloulated at -5f? }" recent, acl Valorem, ane 
all the Tie reh Toi Wits thy re hp men thi ie le live re] te thie Mihi. 

No question Wilts THU bonit thation peortion ot the Phiesrs lisramclise Wiis Auth 
able at oo percent, ul valorem as entered, The other and disputed pron 
tion ot the ie hanedise consisted of J PheCes of steel ranlwav batts. sawed ul 
both ends, from two feet te <Ix feet mn te noth. 

Atter entrs the whole ome rehandise was werohed by customs ofh “wns, 
proper examination was thereot by the appraiser, whe daly made report 
thereon te the collector, who in due course and torm of law liquidated the 
entries classitving the undisputed portion of the merchandise as it was 
entered, amd ass -siny the «laity thereon at oo per cent, ad) valor run, toute 


*? 


classitving the disputed portion as “steel in bars dutiable at eent= a 


protinnel under Department deetsion of Qetober S1-t, IST9, Ne. das. 
Nouinst this elassifieation of thy disputed portion of the nn rehisnedise 
and the ascertiiintnenut and Hieguatedaatienn of the duty thereon the dete thdants 
duly protested ana appealed to the Seeretarv of thr Vreasury, Whic stis- 
tained the action of thy collector, amd the defendant. not pearing the duty 
thus ascertained and assessed, thi< action was brought. 
Lt The plaintitt. clatmedd that the deetston of the Seeretarv of the 
‘Treasury. errnede r tha porary Is}otps of ~eetion eee I of the It. vised 
Statutes of the United States, was final and conelusive, the defendant. net 
having paid the duties and brought suit to recover the amount <0 ported, and 
that the plaintiffs were entitled te recover the whole amount found due 
upon liquidation by the collector with interest, which amount so found due 
Was S2 125.80), 
[t also appeared that owing to error in the supposed weight and amount 
of the merchandise when the estimated duties were paid the proper duty 
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due thprern all thie Hd portationes, ealling this Prieehs bisetned ime a rap ~Tere * ‘t- 
entered, rel Avaticbel at «28? per ae nt. ced Vieloren: was S) DP 00) renee thican 
bicacl beeen retiel tus this estimated clatv ther mes Wheels stim of SP PO.4) a 
included tu the abowe amount of SU Pvo se 

The a terelunt- rritren dene! Pest rrepertan tert bts Te ~hhow, tried Plies cuotart 
fevtnnnel a= 2 Bnet. thirt thy steel rarlwav bar~ above-described were « HED Enpeed 
cially Known as scrap steel, and that they were fit only te be renuanutaet- 
ured, 

pon tiie forewotie fet thie eoourrt |] 7 17 4 be fferoieol aw, thycat thre ‘i 
séemsPiternit ant cduts by tlie col beater tiyy nm oUt 7 ~prutod |? trots oof thre types 


chin nit Wiis th teow il. canned th if thy iD ppritiyi~. 


tem the faet< shows 
= Bull e me . _ } ’ j 
li were bot unmeer the provistoms of = m VSL ot the Revised Stat 
; oe ¢ ) 
ute~ of the [ ritedl States, entitled te recover the tell aemeount thes 


| 


elaine t ane cored red jtnebornene nt feor tly polit ptitl~ for SD ptt) con] 
Vii tro thits ruline thacat the piceinti tts i! meet, titeder seetron UO : ye rity 


! . i " . 
theal Ter Teeweyver thi fill ttevevtnnit claret. wites the order of Che coat fe 
‘ ;} : ; i 
pinedornevecnat tor the smatior anmunt omly, the |) hititi- bot ee Nee pet ibig Tee ca0bN 
, ’ ‘ - ; . : ; 
finnedinner «of eet thor tee abv ether rilituy thin f - eNcepted, biel pera thot 


thea eXCeptions Pract ty allowed, 

It i- Theretipon, te wit, January Ph, PSS. considered by the eourt 
thacat thee sited Lonited States of Amern a pricnreat fo reeover of the <ard Dar- 
threovlel Soh lestners rime Selbsstian PB. Selle STi r. chefenedants. the stm of cone 
hiismedredd cane ~IN teen dollars canned fittyv eent= clam iirers, 

A trie record, 

Attest: 

JOHN GF. STETSON. CVerk. 


ls The following is the opinion of the cirenit court, in aecordane 


with which judgment was entered in sand cause January 14. DS8% 
Chrenit court of the United States. district of Massachusetts. 
[NITED STATES } 


r, No. 154% Law Docket, 
BARTIVOLD SCHLESSINGER ET AL. J 


Adprin fil ait r 
‘ 
Deconice ou a 


Low Polslbec J. bout ‘ines, of whit t Tiiis Is The’, have beeen re Th hier 


within a ~theort fitne, Whiel Dring ‘tye for review the dectsion in [ ~~ % 


( deli=lteeTV. ri Den... Pin. | ~hical] eritieisme theat. mer WIth) = Pht ty freeedoun 
. : ; ; ‘ ; 

as if | bicned reals if thtnwder like erretitpietTiitpee rresat tm, wien three a ipeortiant 

considerations affecting the decision were not argued and escaped notie 


The (“it's bheer pending ire of two Kited- tliceses rep Wianely thee l hited 
States sue for duties. ane those im whieh th Miproerters sthe fo recaver tra k 
duties: nd the learned counsel for the ittipworter= titer toe that thev are 
much enbarrassed by thi primer pal si=e’. In thy Peotif «tise Toews crpeder wf. 
Visenpent the Importers had received delivers oT tien roves convel bial peared the 


assesses f or the estim sten| duties, armed whieth & thew biepenicdiat ion Wax sepacte 


thi v protested and appealed, and the deei-ton of the Seeretarv: wa- acrmatnint 
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them. They have theretore taken all the steps preseribed by Rew. St-., 
2931, which was formerly Stat, 30 June, IS64, 5 14, 15 Stats, 215. Now 
their embarrassment oecurs in this wav: US. ve Cousinery is decided 
oon the theory that the importer whe has duly protested and appeted 
PV pms ane them reeover back the amount illegally charged tee 
iy him. This ratio decidendi is given on pages 2590 and 256 of the 
report, buat 7 toettse’ like thi por sent, wii ree tll a perter hits t= 
ceived all his crams, if bie ~hould ports the edalitienial =tithi Lerraredendt and 
stile for Peover bosteck what Wiis ¢ KCessive, hie would Toe* Tapert ty thy objection 
that he had paid voluntarily ; and ander a tamiliar prineiple of law he 
cannot taaintain an action under those crreumetanees > while it he refuses 
to pay and is sued, U.S. v. Cousinery decides that he has ne right to de- 
tend, but must pay and sue. 
Nothing ean be more thmiliar than the rules of law on this subject. It 
would be can Ha pertinence to cite authorities, an | shall cite Phevdner, excep 
to show that the revenue laws lav down ne ditherent doetrine trom that 


prevailing aut tlie Ceoteadiaeeti Lan tyuat ~itnipls ‘ie root the COOTELTADOL law te i Le 
erate. 

In Kdhott ve. Swartwout, 10 Pet, 137, the usual rule was applied that 
one Who pays money extort l trom tim by a publie ofhteer who has tm his 
possession property ot thr peaver, se that he cain enforce preavtnnenit without 
suit. is at sucha disadvantage, that he is considers | a- paving under diuiress, 
amd mav recover back whatever was tllegally exacted, 

In Cary v. Curtis, 5 Tlow., 256, the Supreme Court modified this rule, 
by holding that a public officer who was absolute lv bound te pay inte the 
‘Treasury every dollar whieh ryer ee ervedt, = that he cout Theol prreotenet litte 
self in ease of suit, was not liable to an aetion. Congress, then in session, 
approved of the dissenting opinion of Story and Medean, |Join that ease. 


and promptly reversed this decision by Stat. ZO. Feb. D845. 5 tats.. 624. 


‘This strittite: ewrcavVes Thee Thee Ww rivhits=: if ~innipels reniaved thy obstruction of 


tary Vv. (Curtis, canicl lett thi Lnnaproonte rte huis re reds af Common law, Phat 
remedy, of course, Wits Te perv, it coor lleva DS the retention of his rem, 
and then to sue. Tf he paid atter his goods had been delivered, as, for 
Instance, upon a bond, he could mot reeover, bat should have resisted pavy- 


ment. Marshall vo Redticld, 4 Blateh., 2v7. 


Zu) So, when the internal-revenue acts wer patssedd, It Was a serious 


(gtiesthon whether the tax pReived Picked ck reetppecdy rn court. becriss those 
laws required tha ce] eaToor feo Thine cdatls pan fhpecnits= feo thi ty tir withi- 


cit detirlerut 


} ° ' } . ' 
) he 7% ?% ’ . ; ‘? ’ , = , \ | ‘% ‘f : 
pba ey deduction : ne eC Tenth Ti “ord, oda, Und Cutting Ve 


pearts, Taw K 


& 


‘ 
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It is sate to sav, EP think, that no case has been decided in which, under 
objection. a plamntif® has ever recovered of a collector, or of any one else, a 
paver which was motion the legal sense coereed. Tt is not mentioned 
In-everv case, because it is one of those tamiliar tet which are taken tor 
granted, 

Does the act of DSO4. mow Reve Ste. § VOT, change all this 1 think 
het, That wet is Theol faba ¢ rectlolinner, let os litnitine cane restricting mt. It 
does met purport te tell as when an aetion may be mamtarved, but eomily 
that the decision of the Department shall be final unless certain things are 
cham. It would rt. Convenient for thie Hribprorter, canned, premlictpes, feor thie 

[oniteedd States, that the rule should be as assumedin US. Vv. Cous- 
2] ery, beat) Po ccarrnot tiered it an the haw - on the econtrarv, S SOLD re- 
ler= toa pea bene rit ter cobetcann pisses teed of the merehanmedtse, 

lt is argued that § 2051) applies to certain tonnage dues and fees net 
mentioned im § SOLL. as well as te duties. The same answer holds wood, 
that the statute does mot say thaoat call stich fees conned Lines Pensa lee recovered 
back af there has been a protest and appeal, but that they newer shall an- 
less these step bacaves Loeeeny trakens, ft is the tet that the collector ba- prewel 
to coeree the payment of all such demands by withholding clearances ane 
pRipers, nied if prev tnnerat i- THULE ter colotcarnn threse thre TrberTbe NV PEETAN lee recoy- 
ered if the charge was illegal or excessive, and clu protest conmel capope al were 


racecde, 

‘The stutiuites of DPSS (as cane TO : of TS45 cared of IS6-4. are call tes bo 
feoranned ann thee ey mend Statute ~, se) that the law mow resaed<. that the cobleetar 
shall pra tite thi Preasurs all peepee vs peer vend bos Petey Poe fs, 
pep den, cotebdc : that the rabprerr tet Whit peav~ fer cotetsonn Leelee SLL col ofits thper- 
chandise mav reeover back what i< wrongly charged: S$ SODL- provided 
he maathkes steh protest satied appre! asthe aet of TSO4d reequiredd SS ooOn TE 
carne! +t 4 Wi sani cLeotatot thaat ith evotist ribitie tlheeses meet peotes Tews thi r. an 
thev must be eomstried, thev leave te the tax-paver the right te recover 
bvsae hm FTE Tet ty one ine TIL | ber Pomenterst catned cigege il. urn betas loeweny cvotny 
}™ lle! tes pray My copebantooty Weettlel tee thre scare at > nT bacned Loeeone coneent 
tes] Preeti the reviston: leat it poresmectbees st retiertinetis Clee ryt 

Tsar oot COPPLEa beta, therefore. that oe Che twee esses poe wherede the ii porters 
parted Without compulston they ccantpot res yard . be hare \ pment) ew eteetir= U0 
thi DD camped tin thre ease dately trieel beetore bh it Vili etter ped pevtat 
for the collector, 

Phit~ «leet . FH bier Patecdpedtigetyl rivers thie riviit te defer 
ano aetion Where the Conited State< ar priceital }. Dhies lecartnesd riedyre whi 

len dead l ro w, { (etimitievry. Mie m= ar it ates Titvnes fee Tarave basal Thi 
y  - ittention eaulled te the facet, that ther PHETLETAE Pees etme cot pore tapered on 
i in ipoeertel ' 7 tf « | Bie. hye i 1h} ite 
4 ii - | i ’ Phy ' ! Lae fipteeertert ti i |) = 
ul Wiis f Z l - f , re | md 7 Roe 
triet court for this district. following West 1.8. 18 Wall. 322. Sue 
ruling wee ipproved by Chiet-Pustios Waite in Watt«v. US. 15 Blateh.. 24. 
armed tantast te boeded t tee Tle \ tint tis] OPnend [ | ‘\ rit emt Tlee | 
Phil hb which | prederstariel Tes topetaty That 7 elie ' ort «cof tenet 


re TO TITEL IA al 
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The point is not decided in Westray v. U.S, 18 Wall., 522, nor in Watts v. 
U.S... 15 Blateh., 2. The Chiet Justice cites (‘ousinery’s case with ‘ap 
proval, as I have done in one case; but [take leave to think that in the 
one instance as in the other, the approval was of the general doctrine that 
the cireuit court- must follow Westrav v. UL S., and require protest and 
appeal even when the United States are plaintiffs, however they may be 
dissatistied with it. [think so beeause the Chief Justice took pains to 
show that there had been no effectual appea! in Watt-v. US: patinis Ws hich 
were wasted, if there could be noe defence under any circumstances, 

It cannot be the law that the only persons who have no judicial remedy 
are those who are the most Injured by having a fresh demand made upon 
them after they have paid all that was supposed to be due, and had re- 
ceived their gions, 

In the case now betore me the United States sue te recover duties upon 
four impertations of what they call steel in bars, which was entered and 
duties praicl as Upon “serap steel” and the woods were delivered betore the 

final liquidation, and the precise case of US. v. Cousinery ts pre- 
233 sented, [have given seme reasons for saving that they may detend 

this action. T will add a secondary though sufficient reason. The 
statute, § 251, upon which the ¢ OUSINErY Case Pests, declares the deeision 
of the Seeretary conclusive, unless the tmperter shall bring aetion within 
ninety dave after pavinent, and these defendants tuve not panied, and of 
course the ninety davs have not begun te run; and equally of course the 
Secretary's decision is not final. “Theretore, it the United States recover 
judgment ana collect the Thhethiey the defendants cout recover if linek at 
any time within ninety days thereafter, it the facts make the assessment 
illegal, unless they can now set up the same facts, which of course they 
can do to avoid eirenity of action. “The only possible ground tor not per- 
mitting them to recover in such supposed action is that they must make 
their defenee here and now. 

U'pon the faets it is certain, and is net now seriously denied, that the 
crowds importer were scrap =ten I sunne thiat the United! States cannot recover 
the higher rate of duty. 

It appears, however, that through <onie mistake of Welyhits in the im- 
voices, and without fraud, a small sam i= due on the def ndant’s own elas- 
sification, Neither the liquidations ner the declaration in the action imn- 
torical the defendants of this, and it was aureed that an spnerelmpedt ~houle 
be filed, but that cost< should not follow the judgment unless T thonglht 
fit to award them, whieh [do net, 3 

The L rite! Stites will have twents davs Tee eo\er pet Tes my ruling hp renh 
the points of Jaw involved in the case. after which there will be— 

Judgment tor the plamtitls tor S116.900 only, 


24 [NiTeD SPRATES oF AMERIEA, 
Massachusetts District. xx: 
|. John Gi. Stetaen, clerk of the cirenit: court of the United States for 
the first crreuit ne district of NM annsx lhisetts, 1% rtity that the loregoing As 
a true copy of the record of said circuit court in the causeof United States 
v. Barthold Sehlesinger et al., lately determined ino said cireuit court, and 
ot all proceedings thie re inh, an of the opinion asf thy esotrrt., 
In testimions Whereot | hereunto set my hand and afhx the seal of 
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said circuit court at Boston, in said distriet, on the first day of September, 
in the vear of our Lord one thousand eight hundred and eighty-three, and 
of the Independence of the United States the one hundred and emghth., 

[ SEAL. | JOHN G. STETSON, Clerk, 


(Indorsement on cover:) No. 35%. “The United States, plaintit® in 
error, Vs. Barthold Schlesinger and Sebastian BB. Schlesinger, co-partners, 
doing business under the firm-name and stvle of Naylor & Company. 
Massachusett-. C. OC. U.S. Filed Sth Oetober. DS85. 


“Ju the Supreme Court of the United States. 


OcroBeR TERM, 1886. 


THe UNITED STATES, PLAINTIFF 
in error, 
va, 


BARTHOLD SCHLESINGER AND SE- | ,, : 
No. 105. 


bastian B. Schlesinger, co-part- | 


ners, doing business under the 
firm-name and style of Naylor 
& Company. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MASSACHUSETTS. 


BRIEF FOR THE UNITED STATES. 


In the Supreme Court of the United States. 


OcToBER TERM, 1886. 


~, ee 


Tue UsNrrep States, PLAinrirt 
in error, 
rex, 
BARTHOLD SCHLESINGER AND SE- 
bastian B. Schlesinger, co-part- | 


- 


ners, doing business under the | 
firm-name and stvle of Navlor | 
& Company, 


IN ERROR TO THE €C1ROCTT COCRT OF THE UNITED 
STATES FOR THE BIsTRICT OF MAissteHti si Tis 


BRIEF FOR THk UNITED STATES. 


Ahatract of the cose, 


Inthe mouth of January, 1880, the defendant= imported 
at the port of Boston, from Liverpool, several cargoes which 
were invoiced and entered as “crap steel. The tax on 
scrap steel was 30 per cent, ad valorem. At the time 
of entry the defendants paid 30 per cent. ad valorem 
on the gouds as thus estimated, except SP LG), and re- 
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ceived delivers thereof, It is not disputed that the 
SPL650 unpaid at the time of delivers defendants vet 


owe to the Government. A portion of the meschandise 


consisted oft pieces oft stee] railway lars, ~awea ‘af both 


ends, from 2 feet to 6 feet im leneth. Atteor the eners the 
merelanedise Wits We rohiedd, ana reported ly thre appraiser 
to the collector, who. in due course and form of law, 
liquidated the entries, classifving the undisputed) portion 
of the merehandise as it was entered, and as-e<sed duties 
thereon at OO pereent. ad valorem, bat elassitied the dis- 
puted portion, the steel tn bars, a= dutiable at 2} cents 
per pootinned, THe r" Department li Ts hon it Mareh ie 
187%, No. 4275. 

Conder this liquidation there remained, and vet remains, 
due to the United States, including S116.50 undisputed, 
eee aed Pol The clete TT itits duly porte =te«! ard appealed 
to the Seeretarv of the Treasury, who rendered his decis- 
ion sustaining the action of the eolleetor, The detend- 
ant= cid) mot pay, anil this aetion was brought on the loth 
of August, ISSO, to recover the amount unpaid, as ascer- 
tained and assessed by the collector and confirmed by the 
decision of the Secretary of the Preasury. (on the trial 
the detendants offered evidence, and the court tound, that 
stee| railwa bars. is above described. Were commercially 
known as serap iron, and that they were fit only to be re- 
manutactured and theretore rendered judgment in favor 
of the United States for 8116.50, disregarding the a-sess- 
ment of the collector and the deetsion of the Secretary of 
the Treasury, and excinding all duty assessed on the dis- 
puted part of the merchandise in excess of 30 per cent. 


ad valorem. 


Phlaintitix hill of eee fiom, 


This is an action of contract brought to recover 
an amount of customs duties clatmed to be tound due 
from the detendant- ti the plartitls thprente the liepun- 
dation of certain entries of merchandise Imported bs 
the defendants into the port of Boston from Liver- 
pool, Kovlaned, In exeess over the estimated amount 
of such duttes. 

The writ is dated August 16. DS80. and was re- 
turnable to the Oletober, DPSSO) term of the emrenuit 
court for this distriet The detendants tiled an 
answer to the plamtuth writ and declaration, putting 
in isstie the maternal aliewations thereat, 

The case was tried by the court without a jury, 
nioder the pers Istons of sections O49 amd TOO of the 
Revised Statutes of the United States, a stipulation 
waving a jury having been first filed in the case, 
hs dence Wials pat redineceed boy tooth pRirtios, 

The ewer tevtaroed the tact< a- follows: ‘| bie dete rel- 
ants Imported into Boston trom Liverpool the mer- 
ehan lise reatnnendd itt piaiatiths declaration, ww bane I they 
(tie detendant- Sp Verte dl anil erptere 7 iis 's rap ~te ~ agg 
dutiable at 30 per cent. ad valorem. At the time of 
the entry ti \ patel the estimated dutie- thierecor. eal- 
culated at Oo percent, wd valorem, and all the mer- 
chandise was thereupon delivered to then. 


No question Wiue made beat that a portion of the 


merchandise was dutiable at $0) per cent. ad valorem 
as entered. “The other and disputed portion of the 
Hiit rehandise consisted of pieces vt <tee] railway bears, 
<awed at both ends, from YZ feet to 6 feet in length. 

\fter entry the whole merchandise was weighed 
by etistom- ofheers, proper eXamination Wills rade 
thereot by the appraiser, who daly made report 
thereon to the colleetor, who in due course and form 


of law liquidated the entries classitving the undis- 


puted portion of the merchandise as it was entered, 
and assessing the duty thereon at 30) per cent. ad 
valorem, but classifving the disputed portion as 
“stecl in bars, dutiable at 2} cents a pound, under 
Department decision of October 31,1879, No, 4273.” 

Against this classification of the disputed portion 
of the merchandise and the ascertainment and liqui- 
dation of the duty thereon, the defendants duly pro- 
tested and appealed to the Secretary of the Treasury, 
who sustained the aetion of the collector, and the 
defendants not paving the duty thus ascertained and 
assessod, this action was brought. 

The plaintitfs claimed that the decision of the 
Secretary of the Treasury, under the provisions of 
~«tion ZU3. of the Revised Statutes of the United 
States, was final and conelusive, the defendants not 
having } ie! the «cluties and broughe suit te recover the 
Hhpount se portted, and that the plaiititls were entitled 
to recover the whole amount found dae upon liquida- 
tion by the collector with interest, whieh amount so 
found dae was SZ P2580. 

It al~w appeared that owing to error in the “Up- 
prose t weight and iatnpootint of the merchandise when 
the estimated duties were paid the proper duty due 
upon all the importations, calling the merchandise 
‘scrap steel” as entered, and dutiable at 30) per cent. 
ad valorem was $116.50 more than had been paid as 
the estimated duty thereon; which sum of $116.50 
is inecloded in the above amount of $2,125.80. 

The detendants introduced testimony tending to 
show, and the court found, as a fact, that the steel 
railway bars above deseribed were commercially 
known as serap steel, and that thev were fit only to 
be remanufactured, 

Upon the foregoing facts the court ruled, as mat- 
ter of law, that the assessment of duty by the col-. 
lector upon the disputed portion of the merchandise 


of the Revised Statutes of the United States, entitled 
to recover the full amount they claimed, and ordered 
judgment for the plaintiffs for $116.50 only. 

And to this ruling that the plarntiffs are not, under 
section POOL, entitled to reeover the full amount 
claimed, and to the order of the court for judgment 
for the smaller amount only, the platotifls (net except- 
Ing to anv finding of fact nor to any other ruling 
than this) exeepted, and pray that their exceptions 


was illegal, and that the plaintiffs, upon the taets 
shown, were not, under the provisions of section 2951 
=e 
= 


‘ 


mav be allowed, 

It Is theretupon, te wit, January 1). P8235. cone 
~tdered by the cart thicat the ~nd Liter! Stites of 
America, plarntitl, recover of thre sand Dartholed Sehles- 
inver and Sebastian DB. Sehle~tnger, defemdant<, the 
=tttr ot =| }th..o) ating =. 

A trie record. 

Attest: 

JOIN Gh. SPROPSON, 
(ferl 


SPECTRFICATIONS OF ERROR 


(1) The eovrt erred in rolling hp hres thy fact tuted ith 
the bill of exceptions, among which were the facts that the 
Secretary of the Treasury decided that the steel railway 
bars were dutiable at 2] cents per pound, the duty wa- 
net paid nor suit brought by detendants, which ruling i. 
iL- follows : 

As a matter of law the assessment of duty by 
the collector tipron the disputed portion of the ‘mer- 
chandise was illegal, and that the plaintiffs upon the 
fact= shown, were net, under the provisions of see 
tion 2931 of the Revised Statutes of the United 


ty 


States, entitled to recover the full amount they 
claimed, and order judgment for the plaintiff for 
$116.50 only. 
jy Which raling the conclusive effect given to the de- 
cision of the Secretary of the Treasury was permitted to 
be overruled by parol testimony offered by the defendants. 
(2) The court erred in not entering judgment in favor 
of the United States for the sum of SZ.125.80 as assessed 
by the collector ane confirmed ly the Secretary of the 
Treasury, instead of the sum of 3116.50 only, 


ee es 


BRIEF OF ARGUMENT, 


The question presented by the record is: Are the de- 


fendants permitted to deny the conclusiveness of the de- 
cision of the Seeretarv of the Treasury, made on protest 
and appeal trom the deeision of the collector, as to. the 
“rate and amount of duties ” to be paid) on merchandise 
imperted, without payment and bringing suit, tn aecord- 
ance With the provisions of seetion 2931 of the Revised 
Statutes, which i as tellows : 

On the entry of anv vessel or any merchandise the 
decision of the collector of customs at the prort ofim- 
portation and entry as to the rate amd amount of 
duties to be pardon the tonnage of such vessel, oron 
uel ome rehandise, and the dutiable ists anc charges 
thereon, shall be final and conclusive against all per- 
<ons interested therein, unless the owner, master, 
commander, or consignee of such vessel, ino the case 
of cuties len ie on tonnage, or the oa ner, Imiperter, 
consignee, or agent of the merchandise, in the case of 
duties levied on merchandise, or the costs and charges 
thereon, shall, within ten days after the aseertain- 
ment and liquidation of the duties by the proper ot- 


7 


fieers of the Ciistotlis, is well 7 (lists of merehan- 
dise entered in bond as for consumption, give notice 
ny writing to the collector on each enery if «lissatis- 
fied with his decision, setting forth therein distinetly 
and specifically the grounds of his objection thereto, 
and shall, within thirty days after the date of sach 
ascertaimment and Hicyriedaationn, appeal therefrom to 
the Secretary of the Treasury. The decision of the 
Secretary on such appeal shall be final and conelu- 
sive: and such vessel, or merchandise, or cost< and 


charges, shall be liable to duty accordingly, unless 
suit shall be brought within ninety davs after the de- 
cision of the Sceretarvof the Treasury on such appeal 
fer Un duties whieh shall have lene i penne before the 
date of ste cleeiston aot itn “Miel Vers l. or eth <uech 
merchandise, or eosts oF charves, or within ninety 
davs after the payment of duties paid after the dect- 
lonoof the Secretary, No sunt shall be riniotained 
in tnhN eootirt for the reeovery of anny lutios alleged te 
have been erroneously or illegally exacted until the 
decision of the Seeretarv of the Treasury shall have 
| yen ti first hivvcl ‘onl stich appeal, tinles= the deetsion of 
the Seeretarv shall be.delaved more than ninety days 
from the date of such appeal in case of an entry at 
any port east of the Rocks \Iountains, or more than 
five months in case of an entry west of those mount- 
ans, 
Iby the language of the seetion the decision of the eol- 
lector is final and conelusive against all persons interested 


us te the “rate ane amount of duties te | ee penned, Hitless 


protest be made and appre tuken to the Secretary of the 


Treasury,” if the words of the statute are to be recognized 
im its Interpretation. If these defendants had obtained 
their poods and neither protested, appealed, nor paid the 
duty, the decision of the collector would conciusively fix 


s 


the amount of their indebtedness to the United States. 
When they did protest and appeal to the Secretary of the 
‘Treasury the very same questions were presented to him for 
determination, and he deeided the “rate and amount of 
duty” due the United States. The statute, then, pro- 
vides: * The decision of the Secretary on such appeal shall 


be final and eonelusive, and such vessel or merchandise 


or costs and charges shall be liable to duty accordingly, 


unless suit shall be brought within ninety davy- 
or within ninety days after the payment of duties paid 
after the le els}on of the Seon tarv.” 

The subject-matter inelauded in the decision of the See- 
retary Wis the same as that embraced in the decision of the 
collector appealed trom, and this clauseof the section makes 
it conclusive te the same extent, unless its effect be avoided 
by a further remedy tor be sou hit in the courts of justice 
within the time Limited ty the statute, le fore an appeal 
iin lie taken trem the decision ofa collector te the Secre- 
tary of the Treasury a protest is necessary as a eondition 
precedent. Tf that condition were not complied with 
it would not be contended that the deetsion of the eol- 
lector was not final. So, in striet unalog, a certain con- 
dition is annexed betore the finalty of the decision of the 
Secretary can be impugned, Which is to pay, and te bring 
suit. In order that the suit may suecesstuily be brought 
the duty must be pried, tor the statute allows the suit only 
tor the reeoverys back ot anny duties alleged tr have been 
erroneous! or illegally exacted, This ~fep 1s iis essential 
to vive the right ty dispute thi finality of the deetsion of 
the Seer tary as Wile the protest in the ease of hppreat | from 


the decisien of the « ollector. 
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If the words and context, then, of this clanse are to 
be accepted as the basis of interpretation, it is ne mere 
disputable that the decision of the Seeretary, unless 
avoided in the mode prescribed by the sfattiie, Is conelu- 
sive than that the decision of the collector, unless protested 
against and appealed from, would be. As the duty in 
this case was not paid, nor the decision of the Secretary 
diputed by bringing suit under the statute, the deciston 
of the Secretary was conclusive evidence of the debt. 
The efleet of this Interpretation Is conststent with the in- 
lent ot this character of leot=lation, +) bite ir bth thnatteyp- purr 
taining to the revenues of the Governme nt, ever demands 
certainty and cone!usiveness as te the amount te be paid 
by the citizen and received by the Government; and) in 
order that the necessities of the Governtment may be punet- 
ually met, reason requires that) prowptness of payment 
shall tollow the eonelusive liquidation. [tis not contrary 
to reason that a decision of the head of the 1) partir rit 
~heole constitute sue il }' biael paren "lin ny ot tatter of 
revenue as should impose on the toporter the necessity of 
pavinent, When the same law leaves te the importer the 
right te contest the rivhttiuloe ss or |e cralits of that cleers- 
hon bw application to the eourts. rn whieh eve nt. ite ecise 
the dleeision of the Secretary lia bene rh eeorrerdpectis, thy puay- 
then beores. -ubstantialls , ib there ite prrsit tee hoe re turned 
to the owner, and as to whieh all hardship te the citizen 
Is compensated by interest on the deposit. 

Bat the statute under consideration bas received padi- 
cial interpretation. Inthe case ot Weetrey ve. The United 
Mates (18 Wall, 322-29). which was an aetion bw the 


Lnited States on il warelotse boeonned. thee detemeant had 


paid on withdrawing merchandise—which was rice—2 
cents per pound, being the amount of duty on “ uncleaned 
rice.” = But the collector, on “appraisement, liquidated the 


duty us on * cleaned rice at 23 cents per proud, No 


protest was filed nor appeal taken. On the trial of the suit 


the importer offered evidence to show that the rice which 
the custom-house officers had decided “ cleaned rice” was 
” uncleaned,” and therefore subject to the less duty, The 
elreuit court excluded the evidence any the eronnad that 
the decision of the collector was conclusive. This ruling 
Was affirmed in the Supreme Court of the United States 
at the October term, Sac). 

The very question involved in the case now under eonsid- 
eration came betore the cirenit court of the United States mn 
the southern district of New York in April, IS74, in the 
case of the United states vs. Cousinery (7 Benedict, 252), inh 
Which the woods had prissed into the hands of the li porter 
upon his paving less than the duty subsequently assessed. 
Appraisement was had, and the rate and amount of duty 
tixerl DS the collector, Protest Wills filexd. capoprecal tuken. and 
the decision of the Secretary of the Treasury rendered there- 
on atlirming the decision of the collector, The exeess was 
het pric by the Importer, and the Loaited States sued to re- 
cover. Evidence was offered by the importer and received 
to show that the merchandise, whieh was entered as “ olive 
oil, not salad.” and duty paid thereon as such, was “ olive 
oll not salad.” instead of * olive onl salad.” on which basis 
the collector had tixed the rate and amount of duty on the 
Importation, Phe jury found a special verdiet that the 
merchandise was “olive oil mot salad,” on which the de- 


fendants moved that jadgment be entered for them in the 


suit. This motion the court denied, on the wround that 
the decision of the Seeretarv of the Treasury, when net 
attacked in the mode required by «tion ZUS), was con- 
elusive of the rate and amount of the duty. The opinion 
rendered in that case shows most deliberate and intelligent 
consideration, and is so well sustained that until disputed, 
in the opinion of the court in the case OW TD hie ariny, bacned 
beerny accepted as the law by beth the courts and the le val 
profession, 
fn July, IST9, the same question as to the conelusive- 
ness of the decision of the collector Was ¢ stastede reed oin the 
ease of Walt vo The United States (15 late... 2O55). on 
Which the learned Chiet Justice of: the United States de- 
livered thie Opinion, In thi disetisston of the question 
involved. the following Loria j= tis 7 cveotie roinyg thie 
conclusivenes= of the decision ood tive collector 
The lang unre is clear and « Cpt it te theefleet that 
the deeiston of the colleeter ~licald dee fiend armed cone 
elusive cagrainast all persons toterested as to the rate 


and emeount of duty to by pocntet tithes appeal ts 
take. Nu resevany ts fede feor cores? rupeet neon, ’ 
This subject was so fully and ably disetssed bw the 


learned cirenit judge of this crrenit: while ‘ve was the 
district jivedyre of thi- district, inthe case of the (nated 
Slatfes Vs, Ciusnery (é I} 1 «diet, Se] , that at would 

rr it Useless tusk fe enedeaven fer liablworate i further, 

Con the J tth of Nowe ribver, Isat, mn the ease of Caited 
States Vs. Phelps Ai Blateh., S12, 517), the cases abow 
referred Toreoure approved, thr Hen bs eot | the coke ‘tor Is 
ruled conclusive, the learned judge im the opinion de- 
elaring * the only remedy of thy iuperter is ima suit te 
recover back the duties after paving them in a case when 


such a suit is allowed byw the statut: 
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The cireuit court of the United States for the district 
of Massachusetts, in the opinion delivered by the learned 


circuit judge in the present case, reverses this Tine of de- 


cision, and sets forth the ground of that reversal. Hence 
a brief review of the law with reference to that opinion 
may not be inappropriate. 

Prior te the al dav of Mareh. PSo5o, Whe sl collector 
wrongfully orerroneousty «xacted duties from an tmporter, 
the importer, by the common-law action of assumpsit 
for money had and received, could recover back from the 
collector the amount unlawtully exacted. But this aetion 
was subject teall the common-liw concomitants and limit- 
tations incident thereto. Among such limitations was the 
principle that if the person who received the monev was 
the here curri ry dhbeuls, or comdurt fer the inimedtiate 
transtuisston of the Honey Peeve ved trom the alle ire d debtor 
to the alleged erediter, the action would not le unless it 
was detained in the hands of the carrier, and he was 
notified canna hisved prrwe rite me tain thi firmed, Another fiin- 
damental principle underlying that action is that it ts an 
equitable action, * one there fore. in order to recover Theney 
in that form of action, the peerty ttist show that he has 
equity and conscience on his side and could reeever ma 
eourt of equity.” 

On the Sdoof Mareh. 1859 (5 Stat. L., 348), Congress 
passer an act by which collectors were required tw 1m- 
mediately transter the money received .by them under 
color of their office. to the eredit of the Treasurer of the 
United States, and were forbidden, even when paid under 
protest, to retain it. This, with unimportant moditica- 


tions, is still the law. as found in the Revised Statutes, tn 


sections 3615 and S617. After the passage of this act, 
as the collector became but the mean= of transmission 
from the importer to the Treasury, and was compelled, 
regardless of protest, to pay over the hhianey to the Prea-- 


uryv, and as he eould not in equity and ron CODSCIEnCE 


be required tw pay it tw ee, the netion for Hieney lial ane 


received could not be matntained against him, hence the 
common-law action as a means of recovery: Wits, by thacet 
enactment, abolished, as was ruled in December, DS 44. in 
the ease of Cary Vs. Curtix (3 bloward, 236). 

breom that tine the COUELET DOO law re reed Wil- tbveolisdiond 
<> long as the actof PSO. or it- ep cai lent, oxnpstecl as ~tat- 
ute law. “Phe tinperter was thus ieft without the right te 
judicial redress its it existed lve fore the aet of PScyt, Te 
afford it remedy for this stpposed Wrertiy cecustonmedd tow thy 
actof PS30, Congress, on the Zoth February, S45 0500S 
Stat. Bene 42 , passed ub uet upp ing the defect and rete 
dving what was amiss tn the law as it then stead. This 
wet puve the Hn porter a statutory remedy Which cold ret 
be had at common law. 

At thos penne in the readsening of the court below the 
error occurs which leads, iis We CONCEIVE, te the eTrroteuti~ 
conclusion, which ts stated in the following language : 
That “Congress, then in session, approved the dissenting 
opinion of Storey and MeLaan, J. 4, in that ease (mean- 
ing the case of Cary vs. Cartix above), and promptly re- 
versed this decision. This statute gave no new remedy.” 

The error consists io this, that Congres< cannot reverse 
a decision of the judiciary. Lf the legislative power con- 
ceives the law to be wrong or need remedy, it cau, in the 
exercise of its legislative power, enact such laws as will 
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contorm to its conception of right. “This ts a substantially 
new enactment: but it cannot declare the law, as lard down 
in the highest judicial tribunal of the United States, within 
its constitutional jurisdiction, is not law; hence the state- 
ment “this statute gave no new right” is an error, and 
underlies the whole ot the reason ng of the court helow. 
The statute of 1845 dial vive new rights. It wove au statue 
tory right of action where no right existed. This act, as 
amended by on act of the 27th of February, ISvi, Is now 
n prart carried into the Revised Statutes as section Bod x 
and is as follows: 

Any person who shall have made pavimnent under 
protest and in order to obtain Possession of merehan- 
dise imported tor bim, to any collector, or person acting 
as collector, of any money as duties, when such amount 
of duties was not, or was not Wholly, authorized by 
law, may maintain an action in the nature of an ae- 
tion at law, which shall be triable by jury, to ascer- 
tain the validity of sach demand and payment of 
duties, and to recover back any excess so paid. But 
lho Teeove ry shall be tllowed } ith stile hy ietion unless il 
prote =f [in Vy iting and NIJ ie df hy the claimant 0 r his 
cree vith. wets made and he dl Renal at av be fore th pore 
ment, xe fing forth distine Hy cnd speci ifte “lly the qrounds 
of Objections ty the comound « Taimed | [: and : chp hp mes al shi ll 
have been taken as preseribed in section twenty-nine 
hundred and thirty-one. | 
, then, the right to sue is a “tatutory right of action, 

the Importer, atter he shall have pari, Is empowered by 
the statute law to sue and recover tor the duty errone- 


ously exacted: and the whole discussion as to voluntary 


payment in the opinion, and the basis en which it is 


founded, becomes immaterial. 


ley 


Another sufhictent reply tor thas cOnee pion of voluntary 


pavinent ts that,even if the statute left mo remedy, it 


would not justify a disregard of a plain enactment, for, 


by section ZOOL the amount fined by the eollector and 
confirmed ly the Secretary ot thie Treasury 1~ ride thie 
duty, for the purpose of collecting it as duty (lonitedd States 
V-, (ousinery, ri Renediet. oS), and this tateventital this 
tixes| tT collectable. ww hret bee r thisat collection rr rencae le I 
retention of the goods or by any other lawful process, 
among Whieh is suit by the United States, 

Another sufficient answer te the allegation of voluntary 
pavinent as maintained ony the opinion under review ds, 
that when money ts exacted uader color of law and whieh, 
if not pal, would subject the person paving to inevitable 
loss, either of his property or personal liberty. if paid 
7 under protest, Is not a voluntars pues thie rt. 

Tin thi- ease, under the termes of the statute, fas we conl~ 
strue it. the decision of the Se retars ix eonelusive, the 
inperter, by the deetsion of the collector or Seeretary, 
colare offen. Is compelled fo accept the deeiston as final and 
| subject tothe collection of the duty without redress 
or te peas the amount assessed. In other words, to save 
his money or property, he must pay it, 

On this subject itis ruled, in the case of Mariel! vs, 
(srimirold ( 1] Howard, oath 

That if he was unwilling to pay either the excess 
tat duty or thy penalty : and fritist le comstderce there- 
foreas being foreed intooneorthe other by the collector 
colore ofies through the invalid and ilegal course 
pursued in having the appraisement made of the 
value at the wrong period, however well-meant may 
have been the views of the collector the monev was 
thus obtained by moral duress, not justified by law, 
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In the case now under consideration, if the defendant 
had paid the duty he would have done so under the ne- 
cessity eitherto pay with the right of redress or submit to 
the penalty of being conclusively bound to pay without 
redress, Such payment, if it had been made, would not 
in law have been a voluntary payment. It is therefore 
maintained that when the court received parol evidence 
to overthrow the conclusive decision of the Secretary of 


the Treasury, and in pursuance of sach evidence did dis- 


regard that decision made conclusive by the statute, it was 


error, 
G. A. JENKS, 


Solicitor- (re neral. 
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In Cary v. Curtis, 3 How, 256 (Dee. 1844), it was held that the 
act of March, 185%, chap. 82, § 2, 5 St. S48, incorporated in U 
Rev. St. § 5010, deprived the puna: of his common law right to 
an action against a collector for duties illegally exacted, and that the 
Importer had no meht of action. as none was given him hy statute, 


Clonvress at once, Feb. 26, 1845, passed ano aet giving the im- 


porter it right le miintain such rare cae thon, buat only when the duties 


hac been prvi under protest, and when the paavinnent hisacd brererny rine 
for the purpose oft obtaiming Prrsse stan oft the crowned, ‘aT ler rhe 
other circumstances can an iiporter maintain such an aetion hy “X- 
isting pros IShons of law. 

U.S. Rev. St. § 3011. 


Restated ana affirmed iti Arnson - Vary /, 4. bow [ , 208. 


If the merchandise has been delivered to the importer at the time 
the illegal duties ure demanded, is in the cuse nt lear, the Hhporter 
of course cannot make a payment “in order to obtain possession ” 
thereof, and can therefore maintain no action to recover back any 
payment made upon sueh demand. 


Marshall vs qi ffir ld. j iH ite lif. 9 3B 


Unless, therefore, the Hnportes euanh defend an saetion brouwolht 
against him to recover duties which are tllegally assessed upon his 
coods after they have heen de livered te him, he is Without remedy 
to resist such Nite tion or to have lis rights passed upon hy a court 


of law. 


”) 

In the case at bar the importer has complied with all the pro- 
visions of the statutes. Tle has seasonably protested against: the 
decision of the collector, and appernted to the Seeretary of the 
Treasury. 

To say that under these circumstances, when if he pays he is with- 
out remedy, he can’t resist an action brought by the United States, 
is to sav that he can neither detend an illegal claim nor have redress 
if he is compelled to vield to it. 

The only decision which affords any countenance for such a view of 
the statute is the ease of United States vy. Cousinery, 7 Benedict, 


254, and in that ense the objection that this construction leaves the 


Importer Without remedy does not ppear to have been suggested, 


or to have occurred to the learned judgye whe rendered the decision. 
To ascertain the intention of Congress, the Court should compare 


all the parts of the statute and all statutes ¢n pore piateria, 


Alerandria ve Mayor, ete., of Merandria, 5 Cranch, 1. 
The Elizabeth, 1 Paine, 10. 
United States v. Collier, 3 Blateh. 325. 


In no other case which has been cited has there been tn Lp eal 
from the collector, while in the case of Watt v. Uansted States, 15 
Blateht. Ze decided ny Mr. Chiet Justice Waite, the inference, from 
the language used by the Chief Justice, is very strong that he deemed 
it to be very imaterial to the rights of the defending hnporter to show 
that he had seasonably and properly appealed from the decision of 
the collector to the secretary of the I reasury, 

In the opinion of Lowell * A ( pute 10) of the printed record ) the 
effect of Watts vo United States is well stated. “~ The Chief Justice 
cites Cousinery’s ease with approval, as T have done in one case ; 
buat I tuke leave to think that in the one iistance asin the other, the 
approval was of the general doctrine that the Circuit Courts must 
follow Westray vi United States, and require protest and appeal, 
even When the United States are plaintiffs, however they may be 
dissatistied with it. I think so, because the Chief Justice took pains 
to show that there had been no effectual appeal in Wats v. Caded 
Slates: pains Whine hi Were Wasted, if there could le 1 defence under 


anv circumstances, 


A fair construction of S 2951. on which the wovernment relies. in 
connection with other provisions of law on the same subject, anda 
construction in harmony with all the other decisions upon that) see- 
tion, except the ense of (nated States v. Cousin rif would be to hold 
that it makes the decision of the collector conclusive, unless appeal 
is tuken to the Secretary of the Treasury , nnd it makes the deetsion 
of the seCTCTALS conclude the porter es ery where except imcourt. 

There ts nothing to indicate cir Intention of Conyress to deprive 
the importer of AED chp opreraal i ANY Cise from the secretary, or to take 
from the courts the power to revise his decisions. Tt may well have 
been the intention of Congress to r quire that the question should be 
passed qn hy the secretiry . before resort should be had to the courts 
hy either party. kor the secretary i nore with the Importer, 
and then there is nothing to bring into court. The importer may 
well be required, as the condition ot, lins bre a dectsion of the collee- 
tor re-examined, to appentl to the seer tary, for this aet rs one which 
I~ equally (pred to him, whether his cro“ ds have brererny delivered te 
hiinn or mneot, sinned until it is clone the cluim of the eovernient lias 
not been stated hy its hivhest authority. When so stated there rast 
be no issue between the parties, When. however, the provi tion of 
the government, as finally settled by its highest authority, is at varie 


nce with that of the Iniporter, the difference Iv tween then quill be 


settled only hy resort to the eourt, arid if neither prarty will vie ld, 


the Appel te the eourt must be tuk 1 Hy that party , oe who it Is 
the only alternative for vielding. [ft the government is in possession 
of the woods. it will not deliver them without peeVrrene of cduttes in 
accordance with it~ ¢ hart. The enhperts | thyeen Tritist prea ania Vie le 
or appedl to the eourt, ani (loner - hhiis erven him thie riertit. TL r 
certain limitations as to tume, to do se. But if the vood< have been 
delivered to the importer upon the terms which he maintains to be 
lawful, and the elaim of the government seeks to impose othe 
terms, and the importer will not vield) to the demand, then the 
hp opera | to the court must be taken [ry me orovernment, It lias been 
already pointed out that if the Dia ropaves them. va under 
protest, he « ititheel Peeves tesa hk feerentatis t (gfe yf na fay colotunny 
possession of his goods. To require him to px ins the condi 


Treen cof having thie secretary - 
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to divest bimself of his legal rights as the condition of asking for 
their enforcement. To tell him, on the other hand, that unless he 
will =) divest himself he shall he concluded yy the decision of the 
secretary, When the government) brings him into court, Is to say 
that in a vast number of cases Congress has denied to the importer 


all right to have the decision of the secretary re-examined. In the 


case of any importation made by an importer in’ good standing of 


goods of il class in regard tw Which there Is il contested question Onl 
which the secretary has made a decision, the collector has only to 
deliver the goods to the importer upon payment of such duties as 
he concedes to be due, and then to reliquidate the entry, which he 
may lawfully do at any time within a vear. The importer must pay 
the difference and is without redress. All he can do is to appeal to 
the secretary, but the secretary's position in the matter has been 
tlready taken. 

Sec. 2051 on its face applies only to cases in which a suit can be 
brought, and does not apply to any case where the importer cannot 
sue if he pays. 

The construction viven to Y 9O51. in luted States vy. Clousimery 
leaves the importer inthis position. Tle can't defend, because he is 
concluded by the decision of the secretary. He can’t pay and sue 
to recover back, because he has his goods, and Congress has given 
the action only to him who pays for the purpose of obtaining posses- 
sion of his goods. This is a result which, it is respectfully sub- 
mitted, was not contemplated by the Court. There is absolutely 
nothing to show that any such result was intended by Congress ; 
nothing to show that Congress intended to make the secretary s 
decision conclusive upon the importer if the government delivers 
his goods to him without his vielding to it, but to give the importer 
the right to have the deelsion re-e Xamined in court if he Is made to 
yield to it before he can get his woods, 

It is respectfully submitted that such a result ought not to be 
reached by construction, but only when Congress has manifested 
such an intention in terms so clear, plain and unambiguous as to admit 
of no alternative. 


United States vo Wigglesirorth, 2 Story , ood, 


<< - 
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Another reason why the importer can defend, if the reasoning of 
the Court in (. S. vy. (oUsinery is correct, 1s clearly stated hy 
Lowell J. “The statute § 2951, upon which the Cousinery case 
rests, declares the decision of the secretary conciusive, unless the 
importer shall bring action within ninety days after payment, and 
these defendants have not paid, and, of course, the ninety days have 
not begun to run; and equally of course, the secretary’s decision ts 
not tinal. Therefore, if the United States reeover judgment, ana 
collect the money, the defendants could recover it back at any time 
within ninety days thereafter, if the facts make the assessment 
illegal, unless they can now set up the same facts, which of course 
they can do to avoid circuity of action. The only possible ground for 
not permitting them to recover in such supposed action is that they 
must make their defence here and now.” 

L. S. DABNEY, 
WM. Ss. HALL. 
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ileal Jan's "Sth, ISS 4. 5. &. 


The proetitien of Creorgve lh. ¢ y- resp) ettaulls represents and ~how-s te the 
court that he is a entizen of the United Stites, residing ut Brookivn, in 
the State of New York ; that sinee on or about the l2th dav of Novem. 
ber, AL DD. PS78, and for every sueceeding vear thereafter and until the 
monthoft Jane, ALD PSS8.. inclusive, vour petitioner wzs enuvaged in trans- 
porting mails and freight on what is known as mail route No. 6655, from 
the finot of Courtlandt street, in the etveod AY \“ York, Stateot Ni \\ York. 
across the Hudson River bv ferry to Jersey Citv and return, for the United 
States, and at the J Le ial depsteapees canned reeptiest of the United States, the 
defendant above named, and likewise engaged in transporting math and 
freight on what is Known as math route Ne. O650, in sand State of New 
York, from July l<t, IS77, to January Pst, DSS. 

‘That thi mtd Lo rited States t- pustly indebted te vour petitiener there. 
for in the sam of twenty-four thousand and '*) dollars, ower and abovw 

all pravenie nts made thereon or set-off thereto. 
Th if the loll of partictilars herete cata veal, marked Schedule A, 
contains uoirthe and eorrect stutetient, is voor pret it beonne r verily bye. 
heves, of the amount due vour petitioner, together with the dates when 
the respective stirs there ih ~et feorthy beccuare dine and pravenlel 

Your }" titbeotne r further shows toat the <a claim lices boeeeny cat lithe rent 
tines whilst sahil “<(TVieos Were ir iter oe TL re a canned Tih thi re tditien 
thereot, as he has been mformed and ve rity beeliewes, chads per “ented to 
the propor authorities of thy Tonite | States, whose duty it was bv law to 
pay the sittbie’, foot pRaN Tibe rit. bovit pea brpevtt thi reot ne beens 1 and ~till r rt’- 
firsed. 

Your yn titioner further shows that ne Tees al iiit ntor transfer of said 
claim, or cath part the reat, or anv interest there ii- lists beeen repaede that 
your petitioner |s thy owner thi reel, rreed - prastls ‘ ctith 7 fer thy Lthecoting 
herembetore “tuted from: the Lonited States atter alhowine ill pst credit. 
and otlsets : that Vour pret itieotse rhias ateall times borne trueal leovrnratness ta 
the Lo ited States, and has net in anv wav velunt ils i dead, abetted. or 
riven encouragement to rebellion agnuinst the Gaoverument, and the faet. 
stated in said petition vour petitioner believes te be tra 

Your petitioner this refers prays pinedorean nti tus faver ane rrcittiat thi 
United States for the sum of twenty-four thousand and 4" dollars, 

COLEMAN & COLEMAN, 
Att yx for Petitiouwer, LALO N.Y. Are., Weshington, DC: 
STATE oF New York, 
(ity and County of New York, 
Southern Ddistrict ot New Dork, aa: 

George K. Otis, being duly sworn, savs that he bas heard read the fore- 

going petition, and knows the contents th reot, and that the same is true 
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of his own knowledge, except as to those matters therein stated to be on 
information and belief, and as to those matters he believes it to be true. 
(GEORGE K. OTIS. 
Subseribed and sworn to before me, January 25th, A. D. 1884. 
[L. 5. | TIMOTHY GRIFFITH, 


/. Ss, ( Ommisxioner. 
4 SCHEDULE VA. 


The United States to freorge h. His, Dy., for mail nee ner rrice, route 
No. 66235. 


To service and mileage in carrying mail trom foot of Courtlandt street, 
New York City, to the Pennsylvania Railroad depot at Jersey City, State 
of New Jersey, and return: 


From Nov. 12th, 1878, to Mareh 3l-t, PSS80..000..... ee FF 
“ April Ist, 1880, to June DOth, TBBO ....... ee ceeees 1,479 89 

“ July Ist, IS80, to Sept. 50th, P8800... “nn ee 

S Gee Bak, BORO, Go Ble, Dime, Bic ose vis cncccne ctocess 2,157 11 
“  Jan’y Ist, ISS], to Mareh Sist, PSS)... PS ee 2 271 78 
“ April Ist, I881, te Jane 30th, DS8a8doo..... oer rece 2 237 16 
ee I OO ics xc Sees HACE es GeO: deci, Te oe 


To ferriage paid the Pennsylvania Railroad Company in carrving said 
mail on route 6635: 


From Nov. 12th, 1878, to March 3ist, PS8O. ................. SY 494 45 
“ April Ist, I880, to June 30th, P8800 000... ne eae H25 OS 
“July ist, PS80, to Sept. 80th, DS800.00..... ieee ane S67 OD 
* Oct. Ist, 1880, to Dee. 31st, 1880........... idol hated es G4, SS 
mA eek, CUBE a BNee Daly Fe occa cs cccciens etei-m 1,021 87 
“ Bee fat, 2681, to Same BOR, 1081 2.222... cccceccess: . 1,008 34 

ee taciunbeinal ee ©6066 BD 18 


To service for extra mileage on mail route No. 6636: 


From July Ist, 1877, to Mareh Sist, ISS80...0..0.......0..066. $1,070 22 
* March Sist, ISSO, to Dee. 31st, IS80..... eaudud hail 203 OS 
I ee we nee oo 
ee ind vais S15. 787 78 
” a ny enema Moen ee fo aad! 6H, 959 Lo 
ws extra mileage. &e.............. sid sis olde acide ies 1.273 55 
Total amount claimed...... ...... ss aisdiiiaiiadiacas cinsinliniinaien $24,000) 48 

D LT —(5< hie ral froare ree — Pile d ke hy 16, 1884. 


And now comes the Attorney-General, on behalf of the United States, 
and, answering the petition of the claimant herein, denies each and every 
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allegation therein contained, and asks judgment that the petition be dis- 
missecl, 

And as te so much of the said petition as avers that the said claimant 
has ut all times alte trie faith canned allegianes te the (rovernment of the 
United States, and has not in anv way voluntarily aided, abetted, or given 
encouragement to rebellion against the said Government, the Attorney- 
General, in PuUrstiance of the statute in suel: ease provided, denies the said 
dllegations, and asks judgment accordingly 
| THOMAS SIEMONS, 


bxxraleril Atle, hit ij- rene red, 
t) 1 \ —— bindings of pared and conclusions of law. 


PINDING Ss GF PB Vet, 


This case having been heard before the Court of Claims. the court. upon 
the evidence, finds the tacet~ to be as tollows: 


The defendant advertised for carrving the math in’ New York Citw as 
follows ; ° Ss 


Vars/ station Megas. \. tf lurk f itis, 


‘Posr-Orrick Dervaniwent, 
Wirshington. VMarreh -P bre 


* Proposals will be recenved at the eoutract offee of this 1) partment 
until | }?- tm. of April IS77 (to be decided omor before the loth of \pril 
following), for carrving the mails of the United States from July 1, 1877, 
ter elrone OO PSS]. in the eintvoof New York. as hereim =pocttiod ” (Route 
No. 6656, Rp. by 

Which, after designating the point. te and trom which the mails should 
bee carried, provided its follows: 

- It Is te Le: titilerstenced ane corres threat ENN TT reine in thre <ervice 
which rca be rendered Therese ry by thie Peerepery al tevother levevlatn -«of any of 
the above-named stations, or bw any other cause, may be ordered by the 
Postmaster-Gaeneral, and) shall be paid for pro rata; and also that com- 
pensation pro rata shall be deducted in case of deerease in said) servier, 
caused by any such removal or by the discontinuance of any of said 
stations. 

Loder this advertisement the claimant miuade the following pererprenssal : 

“The undersigned, George Ke Otis, whose prrnt office address i New 
York, Cobre af \, | = “tute of 2 _ = ph erp rsess feoaounrrs thre rmtils 7 the 
[ nited States trom July 1 IST7. te Jane OO, PSS2. on route No. 6656, 
between New York its promt -ortfies and branch offiees, State of New York, 
under the advertisement of the Postmaster-Graeneral dated Mareh 1, 1877. 
‘with celerity, certainty, ang security, for the sam of fourteen thousand 
nine hundred (S14,000) cellars per annum: and. aif this proposal ix ac- 
cepted, he will enter inte contract, with sureties to be approwed bw the 
Postimster-4 reneral, within the time preseriled rm said advertisement, 

“This proposal is made with full Knowledge of the distance of the 
route,the weight of the mail to be carried, and all other particulars in refer- 
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ence to the ronte and service: and also after careful examination of the 
laws and instructions attached to advertisement «ft mail service, 
* Dated April 5, 1877.” 
This proposal was accompanied by a bond as required by law, and was 
accepted by the defendant when» contract wa- entered into between the 
claimant and detendant. 
7 So much of it is here set forth as may be necessary to present 
the points in the case : 


* Route No. 6636. S14.o00 per anntin, 


“35 Winnram Sr... New York Crry, N.Y. 

“This article of contract, made the 13th dav of April, 1877, between 
the United States of America (acting in this behalf by DOM. Kev, Post- 
master-General) and George K. Otis, contractor, and Samuel L. M. Bar- 
low and John O. Evans as sureties, witnesseth : 

* That whereas the proposal of the said George K. Otis, under the ad- 
vertisement of the Postmaster-Gaeneral dated Mareh first, IS77, for the 
performance of the mail station service at the city of New York, in the 
said advertisement described, at and forthe sum of fourteen thousand nine 
hundred dollars per vear, for and daring the term beginning on the first 
day of July, 877, and ending June thirtieth, IS81, has been accepted by 
the Postmaster-Gaeneral : 

* Now, therefore, the said contractor and his sureties do, jointly and 
severally, undertake, covenant, and agree with the United States of America 
to carry the mail of the United States, using such proper means therefor, 
and particularly the wagons hereinafter described, as may be necessary to 
transport the whole of said mail, whatever may be it= size or weight, dur- 
Ing the term of this contract. 


> * +. . . 7. 


“And anv new or additional mail station service which mav become 
necessary and be required by the Postmaster-General during the term ot 
this contract, 


* * oe : . . 


“Tt is further understood aud agreed) that anv inerease in the service 
Which may be rendered necessary by the removal to other localities of 
any of the above-named stations, or by any other cause, mav be ordered 
by the Postmaster-General, and shall be paid for pro rata: and also that 
compensation pre rata shall bye deducted in case of decrease in sid Service, 
caused by anv such removal, or by the discontinuance of any of said 
stations.” , 

The claimant while engaged in earrving the mails under this contract, 
and also under the contract tor mathmessenger SET VICE, set forth in bind- 
ing TL, was directed by the postmaster in New York City tw perform the 
following trips: Eighteen reund trips per week trom Station E, No. 465 
Kighth avenue, to the Hudson River Railroad depot, Thirtieth street and 
Tenth avenue; six trips per week from post-office to Harlem Railroad 
depot, Forty-second street and Fourth avenue, 6.30 a. m. train. 

Phese trips were duly performed. The service between Station E and 
the Hudson River Railroad depot amounted to 2,784 miles: the allow- 
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ance therefor under the station--ervice contract in this finding <et forth 
would be 8657.58. The service between the post-office and the Harlem 
Railroad depot amounted to 2,607.82 miles ; the allowance theretor under 
the station-service contract in this finding set forth would be 8615.07. 

The claimant duly rendered accounts for this service, verified under 
oath, each account having the following title, omitting the dates : 


* The Post-Office Department to George K. Otis, contractor. 


* For extra service in conveving the United States mails on route No. 
6636, New York City.” 


Appended to each account was the following certificate : 


“ T do hereby certify that the service as stated in the foregoing account 
Was necessary and was duly performed by George K. Otis in pursuance of 
orders issued from this office, 


“T. Le dAMES. P. &. 
“Per Ho. G. PEARSON, text 7% WE 


These certificates were dated iit the Ni “NV York post-office, 
s I]. 


The defendant also advertised for carrving mails in’ New York City, 
on route No. 66535, as tollows : 


si Muril-inesseny: ° #5 rive 2 Ny Ls bork ( “ty. 


‘Pest-Oprice DEPARTMENT, 
- Weshington, Varch l. IS7 i. 


“ Route No. 6635. 


“ Proposals will be received at the contract office of this Department 
until * }?- i. of April a ISa4 (to lw decided oneor before April loth fo]- 
lowing), for carrving the mails of the United States becoween the post-office 
in the city of New York and the railroad stations and steamboat land- 
ings, and between the several stations where transter service is required, 
from July 1, 1877, to June 50, TSs1, 


. . » . . . * 


“ The following schedule shows the mail messenger and transfer service 
now required at New York ; but the aceepted bidder under this advertise- 
ment will be required to perform, without additional compensation, any 
and all new or additional service that may become necessary during the 
term of the contract, whether to and between depots and landings how ¢s- 
tablished or those which may be hereafter established. Bids mugt be 
made with this distinct understanding, and must name the amount per an- 
num for the whole service,and not by the trip. There will be no 1 ote 
tion of compensation on account of the discontinuance of such portions of 


6 UNITED STATES 


the service as may become unnecessary during the contract term ; 


Vs. OTIS; 


ductions will be made for neglect of duty. 


. a » 


« 


OTIS Vs, 


¥ 


UNITED 


* 


STATES 


» 


but de- 


6 Proposals should be sealed, superse ‘ribed * Proposals for im: ail-messen- 


pe rscry ee. Ne ‘W 


York, NX, , 


Postmaster-General, Post-¢ Mice Department, Was shington, D.C. 


** Schedule of service now required. 


cane addressed to the Se Second Assistant 


on Number Number 

ew , aaah of trips of trips 

Railroad Location of depot * ~ . per week per week 

oflice to / ; 
from office from depot 
depot to depot. to office. 
Viles. 
Pennsylvania Jersey City 1.45 4 27 
Pennsylvania Foot of Cortlandt street 5 co) 5) 
Erie Kailways .. Jersey City 16 i 57 
Northern Railroad of New Jere 5 do 1. 6. - 12 
New Jersey and New York eR . ses Les 1s 24 
Mount Clair and tire nen Lake de 1 63 LE 6 
New Jersey Midland sole 145 6 6 
Central Railroad of New Jerseys : do 1. fis iW Je 
Delaware, Lackawannaand Western. Hoboken — ”* 20 36 42 
New York and New Haven Gran! Ceatral depot 1 23 mw 44 
New Vork and Harlem on do ' 2.23 ls 18 
New York Cen'raland Hudson River de 3. 2:5 45 71 
New Jersey Southern Pier & North River , 65 2 12 
Staten Ialand Foot of Whitehall «treet oe l* 1s 
Fall Kiver bout landing Pier 2s. North River _. 6 7 
Long Island Long Island City . #5 3 46 
“ TRANSFERS 
‘Grand Central depot to Erie Railway, 3.55 miles, six times a week. 


“Grand Central depot to Pennsylvania Railroad, 3. 
four times a week, 

“Grand Central depot (Boston line) to Grand Central depot (New 
Y ork Central and Hudson River line), 35 of a mile, often as required, 

‘The transter service to inelude sl Conve \ nace of all « 

office supples tor transit through the eity. 
[n answer to this advertisement the claimant submitted the fol- 
lowing proposal ; 

* The undersigned, George K. Otis, whose post-office address is New 
York, county of New York, State of See w York, proposes to carry. the 
mails of the United St: ite s from July , Sec, to June OO, TSS). on ‘mail- 
messenger route No. yth2). . betwee fe Ne post- -othice ut Ne Ww Y ork (° ity and 
the railroad stations and steamship landings in said citv, including trans- 
fers between stations, and under the advertisement of the Postmaster- 
General, dated Mareh 1, S77, for the annual sum of fifty-seven thousand 
nine hundred (857 000) ‘dollars per annum; and, if this proposal is aec- 
cepted, he will enter into contract, with sureties to be ap proved by the 
Postmaster-General, within the time prese Tibed in said advertisement. 

* This proposal i is made after due i inquiry into and with full knowledge 
of all particulars in reference to the service, and also after careful exam- 
nation of the conditions attached to the advertisement. and with the "— 


DD miles, twentv- 


eases of post- 


¢. 
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A hh bl * . 
Chis proposal was accompanied by a bond, as was required by law, and 
was accepted, and the parties entered into the following contract : 


“ENITED STATES OF AMERICA, 


: Mail-imexse siqjer Ne reece in thie city of Vew dort from duly first INGG, fy 
fune thirtioth. ISS], 


‘oo Witniaw Steerer. New York Crry. N.Y. 
* Route No. 66235. Boy prer’ ceneratbiny, 


“This article of contract, made the 13th dav of April, DSa7, between 
the United States of America (acting in this behalf by TM. Kev, Post- 
master-Creneral ) ane (reorve K. ( MIs, eontractor, nel Sarmitiel ca. \l. boar 
low and John Oj Evans, as sureties, witnesseth » 

“That whereas the proposal of the sand GCreorge KE Otis, under the ad- 
vertisement of the Postmiaster-Ganeral dated Maret first, hye for the 
performance | the ps ee ro service ut thy eCity of New York, in 
the said advertisement described, at and fer the sum of fiftw-seven theou- 
sand nine hundred dollars per vear, for and daring the term beginning on 
the first dav of July, ISGc, and ene, June thirtieth, PSS]. bias been ae 
cepted by the Postmaster-Craeneral : 

* Now, therefore, the said contractor and bis sureties do, jointly and ses 
erally, undertake, covenant, and agree with the United States of America 
to Currey the niatls of the L nited Stites, sing ~tneh Proper tieatr there for, 
and partic TTTE arly the Wives he reimatter chess rilvead, ‘im bn bee Phere irs th 
transport the whole of said math whatever mav be it. <ize or werght, dur- 
ny the term of this contract, as follows, te wat 

= brow ihe New York (its provst cot Tnen fer Chie Peau-vinania Railroad 
de prot (Jerse \ ( ity fifty-four OA) thines per wee k: returning from - ind 
de pot ter prot office, twe ntveseven (2e) tithes per week, 

‘From the New York Ci V post-office te the Peno-vivania Railrewed 
depot (foot of Corthinedt <treet) amd back ftiftw (O08) tires peer Wee I. 

“bkrom the New York ity purst- office to the kerie Railway hk pret hort 
three (455) thones per week > returning from said depot te post-offies fifty 
seven (97) tines per week 

‘From the New York City post-office to the depot of the Northern Rail 
road of New Jersey and back twelve (12) thines per week 

“7 reeti thie Ni \“ York ity prost-ofl we tothe New de reev aml New York 
Railroad de prot eigh Teen Is) Titties per Wee k - = turning frost scared ob pret 
to post- -ofee twenty-four (24) times per week, 

“7 rom the New York its post: office te the Mont Clair and Greenwood 
Lake Railroad dk ‘prt and bicaeh S SEN (fb) Otte peer Wee lL 

g rom the New York (ity prost-oflies te thre AY \\V ar Peers Moiclland Pool 
rev cle pret ane binek “IN (6) titnes per Week 

m3 From the Ni \ York (ity prorst-crfbien tes thre oh preet of the Central Rail- 
road of New Jersey fortv-nine (49) time. per week > returning trom satd 
deport tr post-office thirty-seven (30) times per we k. 

" krom the New York (ity promt coffin tr the Delaware, Lackawanna 
and Western depot thirty-six (36) times per week > returning from said 
depot te post-office forty-two | 12) times per week. 
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“From the New York City post-office to the New York end New 
Haven Railroad depot fifty (50) times per week; returning from said 
depot to post-office forty-four (44) times per week, 

“From the New York City post-office to the New York and Harlem 

Railroad depot and back erohteen (1S) times per week, 
lv “From the New York City post-office to the New York Cen- 
tral and Hudson River Railroad depot forty-five (45) times per 
week ; returning from said depot to post-office Seventy-one (¢1) times per 
week, 

“From the New York City post-office to the New Jersey Southern 
Railroad depot and back twelve (12) times per week. 

“From the New York City post-office to the Staten [sland Railroad 
depot and back elohteen (1S) times per week, 

* From the New York (ity post-office to the Fail Rive r boat-land o- 
ix (6) times per week ; returning trom: said landing to post-offiee seven 
(7) times per week, 

“From the New York (ity post-othice to the Long Island oaelrond 
depot and back thirty-six (36) times per week, 


* TRANSFERS, 


* Grand Central depot to Erie Railway six times a week, 

“Grand Central depot to Pennsylvania Railroad twenty-four times a 
week, 

“(rrand Central depot (Boston line) to Garand Central depot (New York 
Central and Hudson River line) as often as required. 

“ The transter service to include the convevanee of all cases of post- 
office supplies arriving for transit through the eitv, each and every trans- 
fer to be made as often as may be required by the Postmaster-General, 
the transter service to include the conveyance of all cases of post-office 
supplies arriving tor transit through the city; and will do and perform 
all other mail-messenger and transter service now being performed in the 
said city of New York, and any and all new or additional mail-messen- 
ger or transter service in the said city, whether to and between depots and 
landings now established and those which may hereafter be established, 
Which may become necessary and be required by the Postmaster-General 
during the time of this contract, without additional compensation, said 
service to be pertormed at such hours of arrival and departure at and 
from the abowe-designated points or places, or those which may be here- 
atter established, as the postmaster at New York City .may order and 
direct. 

“Tt is hereby stipulated and agreed that the Postmaster-General may, 
if if be required by the public interest, order new of additional service’ 
Which may become hecessary to be performed, which shall be performed 
without additional compensation ; also that he may discontinue or curtail 
the service, in whole or in’ part, if in his judgment the public interest 
shall se require, he allowing as full indemnity to the contractor one 
month's extra pay on the amount of service dispensed with, and a pro 
rata compensation tor the amount of service retained and continued.” 


: ~~ 
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STATES VS. 


While the claimant was engaged in the performanes of this contract the 
defendant, on the l2th dlay of November, IS7S8, dtreeted him te transport 
mails, whieh theretotore had been transterred, as required by the contract, 
“from the New York City post-office to the Pennsvivania Railroad depot 
( foot of ¢ ‘orthanat street) and back fitts tities peer week.” aeross the Havl- 
son River to the Pentisy Ilvania Railroad «) prot cat Jersev City, in the State 
otf New Jersey, 

This service the claimant performed trom November b2, IS78, to daly 
1, ISS]. 

The pro rata, whieh ts also the reasonable value of the service, is the 
sum oof SLO T8778, 


IV. 


When the contract between the claimant and defendant was executed 
thi- extra Service Wits betne pertormed thy the 1’ TAS aE Railroad 
Company, under contract with the United States. 


VY. 
The elaimant duly filed his account for such extra service in the Preat- 
Office Department, where it was pending until the filing of his petition in 
this court. 


1] CONCLUSIONS OF LAW. 


Upon the foreyolny findings of fact the court decides as conclusions of 
law: 

$ The claimant I~ entitled te recover tor thy extras rye between 
Station Eo and the Hlads<on River Railroad bk pret the sum of SH57 58, 

2. The claimant is not entitled to recover tor the extra servicer between 
the prrst office and the Harlem Railroad cle pret. : 

3. The claimant is entitled to recover for the extra servicer between the 
foot of Cortlandt street and -lersev Citv the sam of SLO TS7.78. 

1. (pon the whole case the claimant is entitled to a peaclorenas rit oun the 
sumoof ST6,445.56., 


Ay Pinion (il iit ' curt, 


Davis, J., delivered the opinion of the court 

In the -pring of IS77 the claimant contracted to tristispeort the snail. 
between the United States post-office in New York City and various rail. 
road stations and steamboat landings, and aleo te transter certain through 
mails from one railroad station to anether, The route covered by this 
ayreement was known as Neo. 6635. The contract ran for tous years from 
July l, Sac, and the servicer was cli signated a Mailer s“(Dyer service if 
the city of New York.” Among other things the cleimant agreed in this 
contract t) earry the mails from the city post-office “to the Penn-vivania 
Railroad depot (foot of Cortlandt street) and back fifty times per week” ; 
and that for anv new or additional service in“ sar city” which he might be 
ordered to perform he should not receive additional COMED pre Tisatbertn, Another 
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clause in the contract also prohibits the allowance of additional compensa- 
tion for additional service, but omits the limiting words“ in said citv.” It 
is upon the interpretation of these two apparently inconsistent clauses that 
this branch of the ease turns, for the claimant alleges that after entering 


voon the performance of the eoutraet he was ordered to extend some of 


his Cortlandt street trips to Jersey City ; this service he contends was extra, 


and as tt was not pertormed in the city of New York, he believes himself 


entitled ti COmpersiat lon therefor, 
The claimant also contracted in the spring of IS77 to carry the mails 
between the cts post-othee and various “Hbpost-offices, or post-office ~ta- 


tions in New York. The route is known as No. 6656, and the caption of 


the contract shows it to be for & Matl-station: service in the city of New 
York.” The term was the same as that of the messenver contract, to wit, 
four vears from July 1, 1877. 

While the claimant was performing this contract he was ordered te 
transport the mail eighteen round trips per week between Station band 
the Tludson River Railroad depot, and also to make six trips each week 
trom the City post-ollice te thie Harlem Railroad depot, Neither of these 
Services Wills homed ith the station eontruct, bovat that hnstrument provided 
that any inerease in mail-station servicer should be paid for pro rata, and 
claimant, holding these trips to be extra services under this contract, asks 
compensation theretor, to which, it is not disputed, he is entitled if the 
Service Wilts rendered under thy ~tathon eontract, “and Pheet, it the (aovern- 

thaecnat contends, ttder the tess here r contract, 


| The claimant puts in evidence certificates of the postmaster in 
New York ¢ Inv, which are annexed to the aeeounts tor the extra 
trips, presented after thie lisael breeny }" rhormved., These i rtifeates “tute 


that the Serves its ~how 1b ih the Tee TES Wits Tbe “SUF ned daly performed 
under orders insted trem the post-offier, and are objected ti yy the cle tenel- 
ant so far as thie may be used te prrerve noder whieh contract the service 
was performed, or that orders had been theretotore issacd trom: the prost- 
other direeting the claimant te } rhoros it, 

Asto the eiehteen trips from: Station bo the certificate, if admitted, 
wotle Lye Thier I euniilative . for thie trips Were itt fret rice, nie ni its 
tuee the serviee is station and mot messenger serviee: the mails were eol- 
lected at ch prost othice station, and the taet that they were delivered at a rail. 
rowud depot canvcd qyoot cat canpeot dae r post-office sfition, or at the CItN post-clhiow, 
Is not of consequence, as we find in this contract provision for the transfer 
of mails toand from stations of the elevated ratlroud : and, further, the 
general purpose of the messenger contract is net directed te such purely 
local service us this, | 

The trips between the city post-office and the Harlem Railroad stand 
upon a very different toundation. Upon their tace they clearly tall within 
the Messner ontraet, conmpect me, ts thes dle. the central cottien with il 
railroad cli port, ane nothing except thy Prost rnicaster: ‘= certificate ap pears in) 
the record temding to show (even at that be of CODSECHeTICe | that the miails 
carried were in tact Intended for a substation. Tt is eoneeded byw the de- 
femdants that this certificate is competent to prove the nee ~sitv and due 
performance of the sers ee, but that it eannot ure further; this prounat is well 
taken, To admit the document as proof ot the particular contract: under 
which the work was done would involve an acceptance of the postmaster’s 
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conclusion of law, based upon his interpretation of the two contracts in the 
lige hit of facts not betore the court, and whieh is contrary to the es idence 
here produced, : 

Returning now to the claim for increase of trips between Cortlandt 
street and Jersey City, the claimant urges that this serviee, net being within 
the geographical limits of New York City, does mot fall within clauses 
prohibiting eXtra compensation for new or additional ~erviee, and further, 
that the serviee was not new or additional within the true meaning of the 
ayreetieut, Both these propositions the counsel forthe ( serve rritvaenil lens . 
contending that as the claimant, in addition to the Corthiadt-<treet trips, 
agreed specifically to carry mails to Jersey ¢ Wty fifty-four times each week, 
the extia tripe tu thacet provtnat fall within the prohibiters clauses, Te =ltl-- 
tain this contention, which has been fully and ably presented, it must) be 
shown that thie ~econad clause, brecaelly prolebiting extra Cerny oe beatin for 
new or additional service, limits the timt clause, which contines the pro- 
hibition to adelittonal serviee within the Cuts limits. “Dhve tain cbipeet of 
the contract was to secure the sate and speedy transfer of maths between 
the City post-othice and the railroad and steamboat lines. Dt was intended 
to provide a connection between the principal city office and the railroad 
ened stecarnabocoat -vetem, and between different links of this <vstem. Such 
being the purpose of the instrument, and the Penn-vivania Company hay: 
iy it= terminus te New York, it wetrlel naturally le inferred that a de- 
livers of moails, rntended for that Company, at its Corthamedt-<treet «be pret, 

would be sutheient, and any exes ptions te this course would Lae dis- 
°> tinetly ~t forth and limited to thos ~peeitioalls THU aL That Is, 
that a contract for the transter of math ina citv would mot eall for 


their delivery in another city over a portion of the line of the we ry eon 
pines Inte Whose custo thie were THATIHLE Iv te bn rived. tunnle mre DEN thie 
agreement were made to that effeet. Among the routes specified as let te 
the claimant were several requirtiny deliverv ineities outside of New York, 
its the fifty-four tripe te derses ( is already trneretiontnedd ined others tee 
Hoboken anv te Long I~ lined (ity, Dba tripe were tamed to the con- 
tract. therr number and | north were set forth oom the advertisement in ad 

tail, ane if Wwe “top heme thre ehattoant om te hie le] cnn te thie 1 rheorreaaties 
of the eXdeT service speertiod, 

The rm pears, TT eae f 1 the aorreetnenl this clause: * Vid the cweth- 
tractor | will de and }" hort ans ethver traatl tress hvreer and transfer services 
Thee ir bray }" rhortied iy thie mtd CHutVve «ol New York anne sites canned all new 
or additional mail messenger or transfer servier in the sad erty, whether 
te and beet wen i depots canned lanecling-~ TheeW est stolistiend anne thrower whrred regen 
hereatter be established, whieh mav become mneeessarv ane be recurred by 
the Postmaster-Creneral during the time of this eontract, without addi 
tonal compensation.” 

This distinetls confines the extra serviee te the ety limit: beat further 
aot appears the proviston “that thy Preostrinaste r-Csetwet 7 eas. if if bv r 
quired by the public thiterest, ome rhew or additional “rv iets, which mas 
become necessary to be performed, whieh shall be performed witheut 
additional compensation.” 

As we have seen, the contract, the proposal, and the advertisement armed 
generally at mail transfer within the eity limits: further, it appears that the 
Pennsvivania Railroad at the date of the contract was carrving mails 
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across its ferry trom Cortlandt street to Jerse v ( ‘ity ; - it is therefore fair to 
assume that in the minds of the parties the Jersey (itv trips named in 
the contract were regarded as exceptional and not subject to the same rules 
a to extra compensation for additional trips as the transter serv lee within 
the city limits. It is a natural interence that if the Government desired 
this contractor under a city-transter contract to take mails to another city 
over the lines of another contractor tor delivery there to this other eon- 
tractor specific provision therefor would have been made, 

The “new” service contemplated was service similar in its nature to that 
embraced in the general intent of the contract, such as that becoming 
necessary through the establishment of a new railroad station or steam- 
boat landing in New York, while “ additional” service was to be an increase 
of the service which the contract as a whole contemplated, not an increase 
of an exceptional service which more properly might form part of another 
instrument. Certainly the term “new or additional service” was not in- 
tended to cover the transter from one contractor to another of an existing 
serviee previously performed by the one for pay, aud which, under the 
defendants’ interpretation, the other must render gratuitously. “Phis would 
be a change if Service, hot service new or additional te that preseri bed in 
the ayrecment, 

In the construction of this contract the Government ean claim no other 
or more tavorable rule than a private individual, and as itis well known 
that Instruments ot tits character ure prepared by the Post-! thee Depart- 

Proeue, leaving to the contractor no chotee as to form or phraseology, 
14 that construction must be adopted which is more to the advantage 
of the claimant. Authority for this ix found in Noonan vs. Bradley 
(9 Wallace, 407), where the court said: “If there were anv doubt as to the 
construction which should be given to the agreement of the intestate, that 


construction should be adeptedt which wet] | be hore te the advantage of 


the detendant upon the general ground that a party whe takes an agree- 
ment prepared by another, and upon its faith incurs obligations or parts 
with his property, should have a construction given to the iostrument 
tavorable to him, and on the further ground that when an instrument ts 
stisct ptible of two constructions—the one working injustice and the other 
consistent with the right of the case—that one should be fuvered which 
standeth with the right.” 

In construing the coutheting clauses of this agreement we have followed 
the rule laid down in Gibbons vs. The United States (15 CC. Cls., 174), 
where the Court, speaking by Judge Nott, said: * When it becomes the 
duty of a court to ascertain the true construction which should be viven to 
a disputed article of a contract, there are three things which ordinarily 


should be the subject of consideration: Ist, theeireumstances known to both | 


parties which preceded and attended the making of the contract, in the 
light of which it should be interpreted ; 2d, the general purpose of the 
contract and those specitic provisions which, direetly or indirectly, bear 
upon and affect the provision whieh is the subject of controversy ; 3d, the 
language and effeet of the clause or article to whieh a construction must 
be applied.” 

The circumstances surrounding the contract point generally to transfer 
within the city. The purpose of the parties was to connect the great trans- 


portation lines with each other and with the city post-ottice, and one of 


— 


eee 806 


AAT 


* 
=. 
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these lines was the Pennsylvania Railroad, with its terminus in New York 
The contingency contemplated by the contractor under which mow or ad- 
ditional service could be required was the establishment within the ext. of 
new railroad depots or an inerease in bulk of mails carried on the city 
routes. It could bheot have beeen assumed hy the eontractor or his sureties 
that under the yin’ of new or additional <erviee tratispeortation pres jotisty 
pertormed by the railroad COPEL PRLEDS tev pres Wits to Le pertornied by linn 
without perv over that COMPAL = line, The question of the amount of 
compensation is disputed, the Government contending for a pro rata al 
lowane: bicasenc thpron the total consideration recatnnendd in the contract, while 
the claimant asks a quantum meruit and the amount actually disbursed 
for ferriage, As we find that in’ either aspect of the ease the allowance 
would be the “iarhae in athneunt if Is thet Necessit hs tar coasted r thi question 
Judgment will be entered in faver of the claimant in the sum = of 


$16. j Oe 35h. 
1h Y ae Pe peeel yi lex one nf, 


Ata Court of Claims, held in the city of Washington on the Dith day 
of May, A. D. 1885, judgment was ordered to be entered as follows: 

The court, on due consideration of fhe premises, find for the claimant, 
and do order, adjudge, and decree that the said (reorge K. Otis do have 
and recover of and from the United States the stith of sixteen thousand 


four hundred forty-five 3%, dollars (816 445.56). 
1 V1.—Application of di fendants jor, omnel allowances of, appeal, 


From the judgment rendered in the above-entitled cause on the 11th 
day of May, 1885, in favor of claimant, the defendants, by their Attorney. 
General, on the 23rd day of June, 1885, make application for, and give 
notice of an appeal to, the Supreme Court of the United States. 

ROBERT A. HOWARD, 
Axaislant Attorney-General, 
Filed June 23, 1885. 


Allowed. 
WILLIAM A. RICHARDSON, 
f 7; ie f- J ustior 
17 VII. —A pplication of claimant for, and allowance of, appeal 


From the judgment rendered in the above-entitled cause on the 11th 
day of May, 1885, in favor of claimant, the said claimant, on the ISth 
day of July, 1885, makes application for, and gives notice of an appeal to, 
the Supreme Court of the United States. 


J. COLEMAN, 
Att'y for (Tarmant. 


Filed July 18, 1885, 
Allowed, July 18, 1885. 


WILLIAM A. RICHARDSON, 
( hact-Juatice. 
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18 In the Court of Claims. 


GEORGE Kk. Orts ) 
Ux, ~No. 14245. 
THe Unxrrep Srares. ) 


I, Archibald) Hopkins, chief clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the above- 
entitled cause, of the findings of fact by the court and the conclusions of 
law thereon, of the opinion of the court, of the final judgment, of the ap- 
plication of defendants for, and the allowance of, appeal to the Supreme 
Court of the United States, and of the application of claimant for, and the 
allowance of, appeal to the Supreme Court of the United States, 

[In testimony whereof | have hereunto set my hand and affixed the seal 
of said court at Washington this 17th day of September, A. D. 1885. 

ARCHIBALD HOPKINS, 
Ch. (‘herk:, Court of ( Tarme, 

(Indorsement on eover:) Court of Claims. No. 633. The United 
States, appellant, vs. George K. Otis. Filed October 3, 1885. And No. 
806. George K. Otis, appellant, vs. The United States. Filed Novem- 
ber 13, 1885. 


-~ 
= 


ol! ? 


Iu the Supreme Court of the United States 


October Tero, L886. 


THe UnNItrep STraTes, APPELLANT, 
r, »~No. 633. - 
GEORGE K. Oris. 


APPEAL FROM THE COURT OF CLAIMS 


ee eee er 


BRIEF ON BEHALF OF THE UNITED STATES. 


$n the Supreme € ourt of the lnited Stairs, 


(x roRneR Ter. TS86. 


Tue UnNrrep STATES, APPELLANT. 
Ue 
(irorGeE kK. Orts, } 


APPEAL FROM THE COURT OF CLAIMS 


BRIEF ON BEHALF OF THE UNITEL? STATES 


sale wien, 


(tis brought stilt ayrainst the United States to recover 
S24.048. claimed to be due him for sers 
and ferriage in earrving mails on two 
cone in AY W York (itv, rd ome betwee 
and Jersey City, 

(aimant, under adverti<eme 
partir nt. repcacle proposals, whi 
teres inte two montriets~ 
mail station serviee at the eits 
during the term beginning on th» 


]t hifi 


and ending June SO, PSS) on route numbered 6656 ; 
and (2) “ tor carrving the mails of the United States be- 
tween the post-office in the elty of New York, and the 
railroad stations and steamboat landing, and between 
the several stations where transfer service is required, from 
July 1. IS7T7.to-dune 30, PSS107 on route numbered 6635. 
(Ree. pp. os. 

Service on route N HO306 was known ane destgnated 
fis * nal station eryvicee at thi Cty of New York.” 
Service on route No. 6635 was known and designated as 


“mail tessenyver service al thy CTY «af AY ‘A \ ork. ee.. 


}?}. : 6 « 


(‘latmant perforiicd ~rvieer on route Ne, HOO8 which 
Wiis hot ~pecitioalls desiynated in the contract, ander di- 
rection of the prostinaster in New York, as follows, 
“ wiohteen rowna (ripe pret week from Station Tee No. bey 
Kighth avenue, to the Pud-on River Railroad depot, 
Thirteenth -treet and Tenth avenue, amounting to 2.784 
miles. Allowance theretor under the <tation-service con- 
tract would be S657.58, ee., py. 1.) 

Under contract on route No, 6655, claimant performed 
service not included in the schedule of service, by direction 
ot the ke tt nelant, in transporting mails, whit r theretotore 
had been transferred, es required by the contract, “from 
the New York Cits post-othioe to thi Pennsvivania Rail- 
road depot foot of ¢ ortlandt ~treet and hack hitts times 


per week,” across the Hudson River to the Pennsvivania 


Railroad deport ult Ar raey ¢ itv. 1 th sstiite of New Jersey, 
The court found thinat le pre rata, Which Is also the 
‘ i 


. },] : ; ; t} — ’ 
reasonable value of the service, a8 S. (Ree.. 


p. 


When the contract between the claimant and the de- 
ferndant was executed this extra service was by the Penn- 
svivania Railroad Company, under contract: with) the 
Lonited States. Ree. p. oh) 

The proposals for carrving the mails on route Ne. 6656, 
were “TO Carrs the math of the United States from Duals 
1. IS77. to June 30. PSS]. between New York Cits prrst- 
othice and branch ofhiees ‘ Ke. itn +> p? 7 The eontriact 


contained, among other pereV ds tetas, the following : 


That whereas the prrevprersct of the <aid Greorgve hk, 
(tin. ; thee ‘le fortran ce? thy TITHE 
station “<ervier mat weoertvo of New Yor! , 


ne Lene 1) chou pot df. 


Lov pew or adlelitronal! fhictlie=fiatteetly Wiiteli 
may become necessary an « recuired bv the Past- 


master-Ceeneral during the term of this contract 


lt is further understood aod agreed that anv oD 


crease tn the serviee whieh mav be rendered neces- 
sarv bv the removal to other localities of anw of the 
above-named stations or by mrs cnt bye ro oeyitiee Tay Tt 
ordered yy thre Postiiaste rel sete ral and «hall be pursed 
tor pre rata, and alse that COTTE TEST DO pres rats 
shall be deducted in case of deerease ino said <ervice 
ennsed bay anes <neh removal ame by thy 7 ~eyinititti- 


ance of anv of sand stations. Plea, 
The eontraet for services 


among others, the following pr 


an franst r =@ ry is Tey iif ’ + ‘ ' wore rite af 


; 


7? } 
All «wses «of prrst—eothres SUpopod ie irmiving for transit 


4 


through the eitv, each and every transter to be miacde 
as often as may re required by the Postmaster- 
(jeneral, the transter SerVice te include the conveyv- 4 


anee of all cuses of }) st-oflice supplies arriving tor 
transit through the city; and will do and pertorm 
all other miil-messenger cniel trunsier service now : 
being performed in the said city of New York, and | 
anv and all new or additional mail-messenger or 
transfer service in the said elty, whether to and 
between depot= and landings now established and ' 
those whieh may hereafter be established, which 
May breconne Heresy ana bv required ty the Post- 
master-Gaeneral during the time of this contract, 
without additional compensation, said service to be 
performed at such hours of arrival and departure 

, 


at amd from the abowe ck ~ivnater| points or prlen ts, 
or thicons why cl reas rr it reniter established. iis thy 
prostibaister at New York (its ti oper are direct, 


It is bie reli stipulated canned av reed that the oe 
master-CGaeneral o voit it be required by the public 


Interest, order new or additional serviees which may 
become neeessery to be pertormed, which shall ts 
performed without additional compensation; alse 
that he may discontinue or curtarl the serviee. in 
Whole orin part, if, in lis judgment, the publie in- 
terest shall so require, he allowing as full indemmnits 
fi thie eoortritetol tie month's extra pRay cot} t hie: 
tthheetinit of services Lis pensedt with. and oa pore Pata 


compensation tor the amount of <erviee retained and 


Vited pre 


between thy 


ratlye sal stathows cand ~teaumbeout lamin, and betwoen the 
4 several stations where transfer servicer is required, Ae, 


Attached to it was a schedule showing matl messenger and 


transfer serviee pow required at New York. In that 
echedule were embraced “i Xteen reotite- ihitie oft thy a had 
termini outside of the citw of New York—at dersev City, 


Hoboken, and Long T-land (itv. These were, in exact 


| words, included in the contract. (Kee. pp. 5-7. 

| The court below gave judgment tor the two amount. 

above named—on route No. 6656, tor extra service, 
SH57.58; on route No, 6655, for extra service between the 
toot of Cortlandt street and Jersey (itv, 815,080.08 

rom this jrclgrent the United Stat - appreats, 

The two questions presented here are whether the 

‘ 


clanmant was entitled under these contract. to reeower for 


the extra serviee. Ef he was. the amounts mn the findings 


ane thie judgment are correct, 


Aaxsrquiment (aj eat 


[. The court erred ino determining that the serviee on 


restite No. Hot. trom <tation h tro the: roaplrenaed ch pret, “is 


extra serviee. for which claimant wa- entitled te recover 


pro rata, and in giving judgment theretor, 


IT. The court erred in determining that the -erview on 


route No. 6635. from the foot of Cortlandt street to the 


Penn-vivania depot, was extra servicer. for whieh claimant 


was entitled te recov Po cemeepperpscat henna, cin Pin giving iiiedyr 


nient there teen’. 


BRIEF OF POINTS. 


Thedetendant claims that the service required, * eighteen 
round trips peer week from. station i. No. 465 Kighth 
avenue, to the Hudson River Railroad depot, Thirtieth 
street and Tenoth avente. Wis niatil-messenger service, and 
came within the provisions of the contraet for service on 
route No. 6635. The Court of Claim. treated it as station 
service under the contract for service on route No. 6636. 
It it were the latter the claimant would be entitled to re- 
eover What was given him bys the pidgment below, 

The niail-station <ervies ‘Appears ter be comstdered iis 
Servier connected vith the bist tess between the veneral 
post-ollice and the branches or stations established for 
the convenience of the residents of a large citv. These 
station~ are cupot tor be changed, amd new stations are es- 
talolisty A, Tor taper the Wants of the proople, The eontract 
recognized this condition, and theretore provided tor eom- 
pensation pore Pata. 

but the serviee required by the Postmaster-General, al- 
thengh trom a station, was independent of the general 
ottice and Ter at railrocned depot. The proposals for curry - 
iy the matlson route Ne. HHob. were “te earry . . 
between New York City pont —cotbien and branch oftices,” 
The contract recites “ that whereas the proposal for the 
performance of the matl-station serviee at the city of New 


York heave beer mew pred 


The authority for the designation of branch post-ottices, 
which are commonly called) stations, j- in seetion S871, 
Revised Statutes: 


The Postmaster-General, when the public comven- 
lence requires it, may establish within any post-otlice 
delivery one or more branch offices tor the receipt 
and delivery of mail matter and the sale of stamp. 
and envelopes ; and he shall preseribe the rules and 
regulations for the government thereof, “ 


Section 355, Postal Laws and Regulations (187%), pro- 


vides ; 
The tictils freonny the post-othior Tes thie «tations. ited 
return, thitist lve converved with thy crrecites! promstble 
dispateh can by the most expeditions routes. 


The mail messenger serviee i< of an entirely ditlerent 


character, and is well defined in the postal regulations: 


Mail a Le were, — In compection with rail- 


road and steamboat rotifes, tn ut! Hesse tver= ore les. 


ignated to earry the mails te and trom post-otfiees 
not at the termini of rontes when such post-coffices 


are tore than elyhts rend One-harter of a mile) 


from the steamboat lauding or railroad <tatton. (See, 
627. Postal Laws and Regulation~ (187%), p. DAT.) 


This section Wils amended iis ferllerw - 


Ske. ble | Vail WRN NO Berrie |, In eveotetiee Tian 


with railroad and steamboat routes. aod between 


post-offiees and branch post-offices, math messengers 


are designated te carry the mails to and from prost- 


othiees and branch prost-olficrs, ard from ? mst-oth is 
net at the terminmt of routes when such puent others 
are thore than enghty rows athe qQhuarter ofa rile) 
from the steamboat landing or rathroad «tation. 
(United States Otfieial Guide. January ]SS.), iP. 


“ped 


These citations show this distinetion : Mail station 
Service Is serv 1ce between the post-ofhice and brsneh ofh- 
ces or stations: mail messenger service is service in con- 
nection with railroad and steamboat routes. The service 
from station Ete the Hndson River Railroad depot, be- 
Ing in connection with a railroad route, is messenger sery- 
ce, and coverned by the tertiis of the ril hiessenger 
contract, Conder this contract, as we will see hereatter, 
the contractor was not entitled to turthe: compensation, 
It will be remembered that the contractor, Otis, had both 


eontracts, and that both were ¢ vecuted on the same day. 
II. 


The eecond claim of the eontractor ts for extra service 
in carrving mails from the foot of Cortlandt -treet to the 
Pennsvivania Railroad depot at Jersey Citw. tt is ad- 
mitted that this service was oot Ineladed in the designa- 
tions of routes in the eontract. Thi contract the (all- 
tract on route No. 6655) nowhere contains ans provision 
for compensation for extra, additional, or new service, 
On the Contrary, the contractor agreed tty Mm rform all 
other matl-messenger and transter serviee now being per- 
formed in the said citv of New York, and any and all 
pew or additional matl-messenger or transfer serviee in 
the sald city, wh ther le) canned betwee 1 Ay prots an landings 
now established and those which mav hereatter be estab- 
lished. which Phish Lpecmeornne Decrssars and be required by 
the Postmaster-Gaeneral during the time of this contract, 
without additional compensation. And it was further 
stipulated serie ayreed that the Postmiaste r-(seneral may 


orete rote WwW of chelition | “ry ice whieh line: boereonnnr Tht“ 't*s- 


sary to be performed, which shall be pertormed without 
additional compensation, 

There is no uncertainty in the terms of this contract. 
No HeeessitV exists togo bevond the lanvuage of these quoted 
clauses The tact that the contract wa- pere peared and fur- 
nished by the defendant does not affect the matter of dis- 
pute, The advertisement by the United States and the 
proposal by the contractor preceded the contract and are 
recited init. These were the mutual acts of the parties , 
and the contract can, in ne correct uses of phrases, be 
brought within the doetrine of a contract prepared DS 
another and under which obligations were incurred or 
property parted with, as spoken of in Noonn v. Bradley 
i Wall, 407 . No question of (peer bar in ite ruil, or equi- 
table right to reasonable allowance by reason of a depart- 
ure from the terms of the contract by mutual consent, a- 
mentioned in Bohn rlas Corse (on if s. 41), read be consid- 
ered here, The defendant relies Lippe the UA press MmoVe- 
nant to perform all other mail-messenger servicer with- 
out additional compensation, 

The claimant itsist~ thicat thi eervier does not ome 
within these clauses, because- 

(1) The “ee other . “cry The ard thi “ FO W cf sedehitueonal 
service” he might be called on to perform must be within 
the limits of New York City. 

r This Wits fot new oF additional Serves 

Dy reference to the advertivement, proposals, and con- 
tri Ree. })}?. eS) it will bee sane i that thie pre positions aL 
and af are used, and perhaps appropriately, interchangea- 
blv. Rach signifies, in’ its connection, nearness in place, 


[hi ulvertisement reads, “eurrviniy tails between thre 


lt) 


post-office ii the city ot New York and the railroad 
stations and steamboat landings.” And again: “ The 
tollowing schedule shows the mail messenger and trans- 
ter service now required at New York, The schedule 
showed sixteen routes, nine of which had termini outside 
the city. The proposal was for carrving mails between 
the post-office af New York City and the railroad stations 
and steamship landings / satd eitv, under the advertise- 
ment of the Postmaster-Creneral: and turther reeites it 
was made after due inquiry into and with full knowledge 
of all particulars in reference to the service, and also atter 
eareful examination of the conditions attached to the 
advertisement. The contract recites the advertisement 
and proposal tor the performances of the Hiail-messenver 
Service cf the city of New York. 

And these remarks apply with greater and unmistakable 
direction, in their applieation, to the clauses under which 
the defendant insists the claimant was compelled to per- 
form this serviee without compensation, 

The advertisement, in connection with the schedule re- 
ferred ta, recites that the accepted bickder will bye required 
te perform, without additional compensation, any and all 
new or additional service that may become necessary dur- 
ing the term of the eontract. whether to and between 
depots saree landings Thaw established! or those whieh ay 
bye hereafter established, The eontriact, alwavs treading 
in the foot-marks of the advertisement and proposals, 
contains the covenant that the contractor will perform a// 
Other meil near ner and trermsper xerrice now heing per- 
Sormed in the seid ety of New York, and any new or ad- 


ditional mail messenger or transfer <ervice in the said city. 


1] 


whether lo and hetirreen depots and hind inegs now established 
and those which Huly hereatter ly, extoblished, which Hay 
become necessary, and be required by the Postmaster- 
Greneral during the time of thi- contract, without addi- 
tiona! compensation, said ser TT to be yh riormed ul such 
hours of arrival and departure at and from the above 
designated points or places, or those which may hereatter 
be established, as the postmaster of New York Citw mas 
order and direct. 

It matters not, then, whether the extra service was 
“other,” or “ new,” or “additional:” it is fully covered 
by the stipulations af the durPreeniient lt Is Use less elabo- 
ration to discuss whether it was ¢ddifiona/ to the desig- 
nated service “ from the New York city post-office to the 
Pennevivania Railroad ce pot (Jersey City) tiftw-four (54) 
times per week,” or whether it wa~ of/. “ers lee, or wie 
service, as distinguished from that specitied. It is suth- 
cient to know it was mail-messenger service to a depot 
then established, and that it was required by the Post- 
master-Greneral, It was then, by reference to the con- 
temporaneous acts of the contracting parties, service in 
the citv of New York. 

[t is respectfully submitted the coutractor was not en- 
titled te recover tor either of these claims. 

ROBERT A. HOWARD, 


Axaratornt Atta ié y-lroneral, 


( 
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THE UNITED STATES, 
APPELLANT, 


Us. 


GEORGE Kk. OTIS. 


ee 
STATEMENT. 


This is an appeal from the” judgment of the Court of 
Claims. 

The claimant filed his petition in the Court below aileg- 
ing that there was due to him from the United States the 
sum of $24,048.00, 

The Court rendered judgment in his favor for $16,445.36. 

From this judgment thie appellant apepreals to this Court. 

The Court below found as facts, that in the month of 
March, 1877, the appellant advertised for carrving the 
mails in New York city on What was known as route 6656, 
VIzZ., from the New York city post-office in New York city 
to different stations in said city, for the sum of $14,000 pe 
annus. 

That the claimant made a proposal under said advertise- 
ment which Wits accepted by the appellant, and thereupon 


they duls entered into a contract according to the terms of 


the advertisement proposal, and acceptance, 
That the claimant, while engaged in the performance of 
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this contract, was directed by the appellant to perform 
certain extra service not required by the contract between 
Station E and the Hudson river. 

That the value of this service was 8657.58. 

The alvertisement, prop sals, contract, &c., are fully set 
out in Finding lL. (/2., pp. 3, 4.) 


The Court further found that 


On the Ist of March, A. D. 1877, the appellant adver- 
tised “ for mii mexse Wer rvice in New York city, route 
No. 6635.” 

The advertisement was for “ proposals for carrying the 
mails of the United States between the post-oflice in the 
city of New York and the railroad stations and steamboat 
landings from July Ist, 1877, to June 30th, ISSL. 

All proposals were required to bee superseribed, gn Pro- 
posals for peal mexse Weyer 8 price in New York. N, Y.” 

The claimant proposed to the appellant under this ad- 
vertisement to carry the mails from July Ist, 1877, to June 
30th, LISS 1, * hetireen the pos'-offter at N La dork ety and 
the railroad stations and steamboat landings IN SAID CITY for 
$57,900 per annum. 

This proposal Wits duly accepted, the bond aCCOMpPAany- 
ing the same approved, and on the 22d day of May, 1877, 
the claimant and appellant entered into a contract which, 
after reciting the acceptances of the proposal mace by the 
claimant, provided, cLTLLOOUL GY other things, as follows : 

“To Carry the mails of the United States ad 
from the New York city post-office to the Pennsylvania 
Railroad dep t foot of Cortland street) and back tifty 
times per week. , 

* And will do and perform all other mail messenger and 
transfer service now being performed én the said city of 
New York, and any and all new or additional mail mes- 


senger or transfer service (7 fhe seid eo'y * during the term 
of the contract.” 


The contract further contained a stipulation that the 
Postinaster-General might, if the public taterest required 
it, order ~ RE’ OF additional Kerrie whieh i brevcrennnne 
HeCessary to be performed, whieh shysall bre performed 
without additional COMLPeHStiion y also that he may ilis- 
continue or curtail the service in whole or in part if in 
his judgment the publie interest shall so require.” 


The claimant entered upon the performance of this con- 
tract Hnmediately after its execution. And while so en- 
gaged, and on the I2th of November, ISTS8, de wee or- 
de red and directed hy the Losimas! rad N. Le York ely 
ther arier ty fransporl and TE Live 4 the midil. wisich the relo 
fore h wd hee /t delivered hy him, Ua regrared by the eouceact, 
at the foot of Cortland alreet, wn New ry, Cte. COVORR the 
Tludson river to the depol of the Penn ylvania Lecitlroad 
( OM pany wn Sersey ( “Ys aT the Séadle of New Sersey. 

This service the claimant performed until the month of 
June, ISS]. 

That the pro rata value of this service Was SL5.787.7 


Findings TT and TL, Ro. pp. 5%. 


‘, 


The Court further found finding - 
“Ty. 


“ That when the eontract between the claimant and de- 
fencdant Wiis executed this exten seo viee Was bree nngr prerr- 
fortued by the Peonsyvivania Railroad Company under 
contract with the United States. 


aa, S 


* The claimant duly filed his account for such extra ser- 
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vice in the Post-office Department, where it was pending 
until the filing of his petition in this Court.” (RL, p. 9) 


PoiNTs. 
I. 


The Court below in its first tinding found that the claim- 
ant had been required by the appellaat to carey the mails on 
route No. 6636, between Station E aad the Hudson River 
Railroad depot. That this service was not required bv 
the contract. and that for this extra service the claimant 
was entitled to recover the sum of $657.58. 

The contract contained a provision that foe ad/d‘ional 
service a pro rata compensation should be allower.  (22., 


p. 4.) | 
The appellant directed the extra service to he performed. 


The claimant performed it. 
The right to recover the amount found by the Court is 
too plain to admit of argument. 


IT. 


The contract on route 6635 is fully set out in the record. 
(R., pp. 5-0.) 

Phe difference between the parties regarding this con- 
tract arises from the fact that the appellant claims that 
the claimant agreed in the contract to perform the addi- 
tional service referred to without further compensation 
than that provided to be paid by the contract. 

We submit that this is not the contract. 

That the service to be performed is set forth in the con- 
tract in plain and unambiguous terms, so plainly and 
clearly that there is no necessity for interpretation or con- 
struction. It speaks for itself. 


4 
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Tt will he horne in mind that this elaim is for additional 
sererce }* rrormed LET of and heyoud the limite of the 
city of New York. 

The defendant claims that the Postmaster-General hal 
the ovht under this contract to order the claimant to per- 
forn. avy new or additional service, whether in or out of 
the ity of New York tw Jersey City, HOCTOSS the Hudson 
river, and, @ proors, to Philadelphia, Baltimore, or to any 


place which, in his judgiment, was required by the public 


Interest, 
We submit 


Finsr. That he had no right to order the claimant to 
perform anv new or additional service outemde of the ety 
of New Yorks 2 

This contract was for mail lhessehiver service in New 
York eity. 

The heacding tothe notice of advertisement for proposals 


isn the words: 
= Vai/ site Ae A i ao | ad bk | ; Ne Ls a j City. 
The first | Liise’ in the aclvertise nient is 


sas ie fi; rying th, practada heotur efi af | ha wal Pa in the cuts 
of New York sud th peel) Wf stations and leanuibhoat land 


i (tT, , NC, 


Leaving the plain inference that the mails were to be 
carried to no other railroad stations and steamboat land- 
ings than those in New York cits 

The advertisement also required all bidders to super 


scribe their prorprersst ls 


** f, up perth on fr, ; dia rf Fide @Me lat}e r Ae? eee 2 New )burk, N. ie 


6 
In his proposal the claimant states that he will — 


ai (larry the did tits ips Peotd t Heo i, fines i the }? ateoffive at 
New Vurtk ‘ ith and the , ved yp sted aid al anibe if landings in 
SAID CITY. 


After the advertisement had been published, the pro- 
posal made by the claimant and accepted ov the defend- 
ant, they met and executed the contract. This contract 
specifies that the claimant will carry the mails upon the 
routes specified, “and will do and perform all other mail 
lessenyver and trast r service now heing j?? rrormed in the 
said ety of N, uw dork. and any and all HOW 0 addita mal 
mail messenger or transfer service in THE SAID CIry.” 

It is argued that for the reason that one of the speciti- 
eatious in the contract, designating the sertice to be per- 
formed, is for carrying the mail © from the New York cits 
post-office to the Penusvivania Railroad depot | Jersey 
City that the Postmaster-General might require the claim- 
ant to perform any heW or additional service moor out of 
the city of New York as he saw fit. 

There might be ground for argument here if the con- 
tract were silent on this point; but it is not. It in 
eX press terms limits the ver or additional service which 
mav be required of the claimant “fo any and ofl ver or 
alditional mail MeSSCHGET OF trims fe r service in the said 


city. 


SeconpD. But the extra service performed by the claim- 
ant was not new or add tiona/ service. 

The Court tind that it was service which was being per- 
formed at the time of the execution of the contract by the 
Pennsvivania Railroad Compas under their contract fon 
niall Messenyer service on route No. T7004. (Finding LV. 


The Postmaster-General may have reserved the right to 


order the claimant to perform such new or additional sea 

vice In the city of New York as the public Interest milgelit 
require ; but we apprehend the defendant w ill fail to satisfy 
the Court that mail service which was then being performed 
by other partios and beige pad for bry the defendant was 
new or additional service: or that the public Interest re 

quired that the claimant should be compelled tod what 
the railroad COMM PALLY had contracted to do and what the 
defendants were paying them for doing. 

We submit that the defendant, having ordered the change 
in the service, and the change being of such a nature as to 
reasonably involve the claimant in additional expense, he 
is entitled to recover the Libcrhie’s praancl In bine fur ferriage 


ani also for the extra sersy lee pred foortmiecd by bane. And thiat 


the contract being silent upon the amount to be poutl for 


the extra service. the measure of diatuiage is the reasonable 
value of the service performed and interest on the amount 
paid by lim from the time of payient, 

(frants (ase, 5 Court of Claims, 72 

(op rs Case. S&S Court of Claims, 10. 

bivd vo Cnited States, V4 Court of Claims, 60. 


There Wits sole contention on the trial in the Court be- 
low as to the reasonable value of the extra service, but the 
Court having found as fact that the pro rata value was the 


reasonable value we are bound by this tinding. 


I} 


but if the Court should be of the opinion that this eon 
tract Is uncertain and ambiguous, then we subanit 
‘li That the same rule should govern in construing it 
that would apply if the contract were between individuals 
(ritherts Cause, 1 Court of Claims, 2S 


(gilbert ef al. 7. TT os ate df Nhat ‘, s Wall. os. 
Manvta turing Co. v. United Shiatles, l7 Wall, oe. 


2) The chief guide in construing the contract is the ac- 
tual intention of fhe porties the umderstanding which they 
both had not the design of either iafividually. 

CParrison N, Baneros, 11 va. 100), 
Pirsonws on Co fiiteds, ith ed... vol. 2. }?. Hol. 


(3) The Court will consider the object which the parties 
had in view. 
Sp ingsteen et al. vy. Srinpsou ef al. 32 N. Y.. 706. 
Lacey v. Green, 84+ Pa. State, 51. 
Atkins ve TNE Ot Claims, 260. 


And will take into consideration ali the surroundiny 
facts and circumstances. 
Dent vy. North Am. Stea uship Co., 49 N. Y., 390 
Thomas Vv. Weggins, AL TL, 470. 
Nurimuller vo Nrotz, US Lowa, 352 
lnited States v. Giibh ve, LOU :. &.. BOO. 


(4) Tf any doubt exists, it should be construed strongls 


against the party who prepared it. 
Voonan v. Bradlen, © Wall. 304. 
Garrison V. Lhe CN. 7 Wall, oss. 


The language of this contract was) prepared and fur- 
nished in print by the defendant; and if its expressions 
“an sandeity and * new or additional serviee ~ are doubt- 
fil, thes should be construed against the defendant. It is 
the business and duty of the Postinaster-Gaeneral’s Depart- 
Inent te prepare mail contracts in precise and unequivocal 
terms; andaf it is not done, innocent contractors should 


not be misled and made to lose large sums of money bys 
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such neglect. And if the Government intended one thing 
and the appellant another, and the Jangueze of the eon- 
tract is ambiguous, the clatmaots construction shirt 
prevail, 

Mf it ean be dove, however, as was said in Atkins’ case, 
AT (°t Claums, 260.) “a cont act amwl'gaous to its terms 
will be construed in accordance with the bus+oess in- 
terests of both parties.” To do this in this case, the 
Court will hold that the contract for route No. 6635 
does not covee thes service. To hold otherwise would 
inflict a great loss upoo the appellant. while to so hold 
will rive him simple justice, and take not a cent arom 
the defendant which was not deducted from the compensa- 
tion of the Penosvivania Railroad Company, or might have 
been deducted. The documentary evidence shows that 


the (sovernment made such deduction when the service 


performed by that compaoy on route No. 7004 was re- 


duced in otber iustances. 
In Gibbon's cist, already referred te, it Is also sited ; 


“Tn construing a disputed clause of a contract three 
things should be consideredt : ity The circumstances in 
the light of which the contract was made. (2) The general 
purpose of the contract and of other provisions direct!s 
or bdirectls affecting the clause under coosiderauion., (5) 
The lanuvuage and effect of the clause itself.” 


t seems to us that this case is far stronger than Robert's 
case, (02 U.S. 41.) There it was beld that where a con- 
tract is for the eactving of matls by an indirect route from 
New York to Chicago, touching at various places, it does 
not preclude a claim for additional serviee in carrying a 
part of the same mail matter by another, the direct route. 
It is true that In that case it was contended that Congress 


recognized the claim by referring it to tuis Court ; but it 
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was held tbat he was entitled to recover apart from that 
as well, Justice Biadley Says : 


‘“ Even if it was intended to refer the whole subject — 
the right to compensation as well as the amoun:—'n our 
judgment the claimant, under the cireumsiances of the 
case, was ent'tled to compensation.” 


The opinion of the Court below fully covers the case, 


and is given in full in the record. 


R. pp. Y-Lo. 


We submit that the judgment of the Couit below should 
be affirmed. 


J. COLEMAN, 
Acty for Appel'ee, 


*~ 
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Vs, 
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SUPREME COURT OF THE UNITED STATES. 
OcTOBER TERM, 1886. 


No. 1022. 


THE UNITED STATES, APPELLANT, 
vs. 
JOHN ©. COOPER, 


eee 


APPEAL FROM THE COURT OF CLAIMS 


INDEN 


Original. Print 
Petition, filed October 0, l==4............ 


Traverse, filed October 21, l="4.... 
Findings of fact and conclusion of law 
Pee SERED cccceccnentecces cececs 
Application for and allowance of appeal . 
VeTCIBCRSS 2. 2 ccc cccewe cecce 


wen Se — = 


UNITED STATES VS. COMWOPER, 


] In the Court of Claims. December term, DSS5. 


Hon ©. Cooper ) 
ve. Now Labbe, 
THe Uxirep Srares. J 


, 1. —/ tition. —Filed October W, IS84.—J. 2B. 
, ~ 
To the honorable Court of Claims; 
Your petitioner, John C. Cooper, respeettully represents, that he ps a enti- 
' zen oof the Uontted States and ao resident of Meniplis, Shelby County, 
‘Pentiessee : that he Wits, during the month of cane, DPS64. the cwnes of 
the following deseribed real estate: Lot- 25 and S6—22 9) aeres, Wom. 
; Coopers ~ubsdiviston, Shelby 2 ‘Pennesses that ity ebearie, Psod, ~and 
real estate was seld Lys the U.S. dhireet tax commissioners for the State 
of Tennessee tetieder unmet of ¢ operes- approved AIT ss Psi entitled 
“An wet for thre colleetion ot direct Paines th certain PsP Peethanars dis 
triets. We, nd sola for the stun of SUF 95 in exeess of the Tia, ‘i nalts , 
and costs due thereon; that im August, PSS82. your petitioner presented to 
‘ thie Secretary of the UL oS. Tre isurvo ao elann for the pavinent to him of 
' said surplus, under the aet of August Oo. PS6O1L. whieh sand elato was dis- 


allowed on or about the dth of April, Jss4 Petitioner ts advised that 
sid decision is not in accordance with law and i a dental of pustice. 
Plis sand claim bas not been assigned or transferred, and the U 

2 Sos justly indebted to him in the amount of the aforesaid surplus 

proceeds of the said tax sale. Wherefore he makes applteation to 
thi ( suurt oft ‘lain te hear aod cde te reveieye nie i Le cried pera = fel all prrerprer 
reli t thiat he PHht bi eutithed feo ati thy per libiser- And hie will Cvee pray, 
Ne 3 
INO. ©.) COMPER 
STATE OF TENNESSER, 

Connty of Shelby: 

Personally came betore me, the undersigned notary publie ino and tor 
said county and State, John ©. Cooper, with whom DT am personally ae- 
quatnted, who makes oath in due torm of law that the faet< set forth in 
the foregone petition are trie, te the best of his know lea bor creed boeedpeet 

(siven under ni hamed ame seal this Ss pt. Pfth, PSS4. 

[seat] \. M. LAMBETH, Jn. 

Notary Publi 

(ainnerr Meoyens, 


. * ; 
Aff “ite ¢ ‘fet petal, 


3 1.—General traverse.—Filed Ort. 21, 1884. 


And now ores the \ttorn v-Csenes il. cory bee T lf 7 thie L riitesd States, 


and, answering the petition of the claimant herem, denies each and every 


alle oration the rein comtapmesd. ane asks id erypenet thot thy petition bn id}. 


raissewd, 
Anal ras foo mee Petes I ait thie ast }™ fitteeti = AVeEeT.- that thi wnt ‘ lane paint 


has at all times borne true faith and allegiance to the Government of the 


l nites] “trates, and has noetomn anv With voluntariiv al lead, abvettesd, ont rive ti 


oa) lead. 


(NITED STATES VS. COOPER. 


eneotiragement to rebellion against the said Crovernment, the Attorney- 
Creneral, it) pur Naihee oft the “tattte in) such Cisse provided, denies the 


said allegations, and asks judgment accordingly. 
THOMAS SIMONS, 


Axsextant Afforney-Cre ye ral. 
Lb. findings of poct—Fhiled April 12, 18s. 


This case having been heard by the Court of Claims, the court) upon 
the evidence tind— 


The tract of land described in the petition is situated in the county of 
Shelby, in the State of Tennessee, described as lots twenty-five (25) and 
thirtv-six (36), William Cooper's subdivision, twenty-three (25) acres, 
assessed to J.C. Cooper in PS60, fourteenth civil distriet (country), was 
sold for direct taxes the Oth day oft lune, }S64, iis the property ot J. A 
Cooper, the owner, by the tax commissioners appointed and duly qualitied 
under act of Congress approved August oth, IS61, and acts amendatory 
thereot, 


At such sale said tract was sold to Alfred Vevin tor the sum ot four 
hundred and twenty-five (S425) dollars. 


The total amount of charges against said tract were 835.55, leaving a 
balance remaining as surplus of SB01.45., 


is. 


Claimant sold the said) tract about 18065 subject to the tax tithe, amd in 
ISS. he released and duut-claimed to the Gaovernment and those 
claming under it all his intere-t in said tract to secure the Gov- 
erninent against second pay thas nt of the surplus now mn question, 


(eone Tt sTorn cof -) g 


Upon the toregeing findings of tact the court, in accordance with the 
decision in the ease of Hlenrietta M. Pavnter, tinds, as conclusion of law, 
that the claimant recover the sum of S3C145. 


(; By = bina/l ji cfepiine nf, 


Ata Court of Claims held at the elty of Washington, D. C., on the 
12th day of April, \. DD. 1886, judgment was ordered to be entered Up) its 
follows: 

The court on due consideration of the premises tind for the claimant and 
do order, adjudge, and deeree that the said John ©. (Cooper do have and 
recover of and trom the United States the sum of three hundred and ninety 
one Par dollars (8391.45). | 


uF 


COOPER, 


UNITED STATES Vs. 


V.—Application jor ane allowance of (Tpspe al, 


From the judgment rendered in the above-entitled cause on the L2th 


@) day of April, 1886, iv favor of claimant, the defendants, by their Attor- 
{ ney-General, on the 10th day of July, 1886, make application for, and vive 
; notes ot, an appeal to the Supreme Court of the United States, 

Ed ROBERT A. HOWARD, 
‘ Axx’ Attorney-General, 


bby -. J a 


Filed Julvw 10. 1886, 
' At. CHAMBEL. 


Allowed July 10, 1886, 
WILLIAM A. RICHARDSON, 
Chit Justice. 


‘ In the Court of Claims. 
Vv 5. 


Joun ©. Coorer 
mK, ~ No. 14466. 
Tue Usirep Srares. } 7 


[, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transeripts of the pleadings in the above- 
entitled cause, of the findings of fact by the court, and the conelusion of 
law thereon; of the final judgment of the court, of the applieation of the 
defendants for and allowance of appeal to the Supreme Court of the United 
States. 

In te stimony whereot | have bie retiritas set ni hand and atlixeddl thie seul 
of said court at Washington this l6th day of September, D886 

SEAL. | JOHN RANDOLPEE, 

Aaws’t Clerk. Court of Clarme. 


(Tndorsement on cover:) No. 1022. Phe United States, appellant, vs. 
John oy (Cooper. (‘ourt of (‘laims. | sled ™ pote mber 27. DSS6 
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Au the Supreme Court of the tinited States 
OcroBeR TERM, 1886. 
Tue Unrrep States, APPELLANTS, 


v8. l No, 1022. 
Joun C. Cooper, APPELLEE. 


APPEAL FROM THE COURT OF CLAIMS. 


BRIEF FOR THE UNITED STATES. 


In the Supreme Court of the lnited states. 


(xroRnER Tera, 1&S6. 


THe UNIrep States, APPELLANTS, ) 
re, No, 1022, 


Joun CC. Cooper, APPELLEE. — 


APPEAL FROM THE COURT OF CLAIMS 


BRIEF FOR THE UNITED STATES 


Shorts iia? af. 


The cApoyy llee, CD ry eet thre ‘ithi () teoly re }As 4 tile« 


his petition in the Court of Claims, alleging that he was 
entitled to recover certain surplus proceeds in the Treasury 
ot the L nited States, arising from the sale of real estate 
thr re in described, bs the Lire t-tav cOUDEEDEES< Lome - of the 
State of Tennessee, under the acts of ¢ Ongres= Appras val 
Sth August, 1861 (12 Stat. L.. 202). and 7th June. 1862 
(12 Stat. L., 422). The real estate was prerre hase at the 
tax sale by Alfred Vezin. Cooper, however, continued 
ta hold Le <<)00) of the realty, canned. i PStheo, sold amd 


= 


conveved the same fora valuable consideration to another 
than Vezin. 

On 25th June, 1864, the real estate was sold to Alfred 
Vezin by the direct-tax commissioners as the property of 
John C. Cooper, 

About 1865, John C. Cooper sold and conveyed the 
same property tor a valuable consideration to some person 
Whose name is not vive, 

On loth of November, ISS2, -eventeen years after he 
had sold and conveyed the real estate to another person, 
Cooper quitclaimed to the Government for the purpose 
of this claim, which was then pending in the Treasury De- 
partment, where it was subsequently rejected. This sub- 
stantially states the case as it was tried in the Court of 
Claims. The ruling of the court is announced to be in 
accordance with the Paynter Case (21 C. Cls. R., 221.) 

(Quite a large number of cases in which the same ques- 
tion is presented are now pending in the Court of Claims 


and before the ‘Treasury Department. 
Axsipni Th or Lerrors. 


The appellants hereby as-1gn the following errors iD 
the rulings and judgment of the Court of Claims: 

1. Error in the conclusion of law npon the findings of 
fact, 
2. Error in the conclusion of law upon the findings of 


fact, in accordance with the decision of Henrietta M. Pavn- 
ters Case. | 

3. Error in rendering tinal judgment against the United 
States upon the findings of fact made by said court, for the 


sum oof SOG. 45. 


BRIEF. 


7 The claim of Cooper was rejected in the Treasury De- 
partment, and he proceeded to file his petition in the Court 
ot Claims. 

The } sition of the Treasury Department in regard 
” to these claims has been that it was the purpose and 
| Intent of Congress to pay the money to the owner 
in compensation for the loss of his lands incurred 
through the tax sale, and that it should not be pric 
. to him unless he had in faet lost them, and that he 
has no legal right to it, unless he was dispossessed by 

the tax sale, or bought in the tax title. 


It appears that Cooper, the original owner, remained 
In possession of the land after the tax sale, and sold the 
same to anotherthan Vezin, the holder of tax-sale certifi- 
eate, for a valuable consideration. 

A similar state of tacts existed in the Pavoter case, 

In the case of DL. Crenshaw, claimant for surplu- 
proceeds, Hon. Charles J. Folger. Seer tarv of the Trea-- 
urv, in a letter dated April 11, D884, said : 


Tnasmuch as the principal object of the direet-tax 
laws ts te colleet the tan from ch Linney tne nt owhers of 
land by a transfer of the tithe and possession thereet 
from the owners to the prrreliase ms at thi sales, suel 
delinquent owners, or their legal representatives, can- 


| 


net in any case be entitled to the surplus proceeds of 
Bb a ~ale if thes remain foreibls rr thee Jo dsseom COT of thy 
land sold, or unless they procure an assignment of 
the direct-tax title by the prea nient ofa Valuable errli- 
sidleration therefor te the prea laser, bis heirs, or fis- 
signs (Int. Rev. Reeord, vol. 0, p. 125). 


The tindings of fact and conclusion of law in the case 


at bar are as follows: 


I] 1.— Findings of pact — hil es bye! 12. 1&6. 


Thisease having been heard by the Court of Claims, 
the eourt Lipron the evidence tind— 


The tract of land desertbed in the petition is situ- 
ated in the county of Shelby, in the State of Tennes- 
see, desertbed as lots Twenty -five (25) and thirty-six 
(36), William Cooper's subdivision, twenty-three (23) 
acres, assessed to ob. CO. Cooper in 1860, fourteenth 
eivil district (country), was sold tor direct: taxes the 
25th dav of June, D864, as the property of IC. 
Cooper, theowner, by the tax commissioners apportnted 
and duly qualitied under aet of ( ongress approved 
August 5, PS61, and aets amendators thereat, 


i]. 


At such sale said tract was sold to Alfred Vezin 
for the ~<um of tour hundred and twenty-five (S45) 
dollars. 

Ill. 


Phe total amount of charges avast said tract 
were 855.95, leaving a balanee rematning as surplns 
of SA) 45, 

ly. 

Claimant sold the said tract about 1865, -ubject 
to the tax title, and in ISS2 he released and quit- 
claimed tothe Grovernment, and those claiming under 
it, all his The rest in ssid tract, to secure the Cove rii- 
hie nit agaist a ~econd paavrnient of the surplus Tho Hn) 
question, 


LAW. 


or 


(ONCLUSION 


Upon the foregoing findings of fact the court, in ac- 

) cordance with the decision in the case of Henrietta 

| M. Paynter, finds, as conclusion of law, that the 
claimant recover the sum of 8391.45. 


LV .—FKinal judgment. 


Ata Court of Claims held at the city of Washing- 

ton, DD. C.. on the lth day of \pril, A. DD. 1886, 

judgment Wiis ordered te be entered lip its follows : 

The court on due consideration of the premises 

find for the claimant, and do order, adjudge, and de- 

eree that the said John C. Cooper do have and recover 

of and from the United States the sum of three hun- 
dred and ninety-one ,49, dolkars (3591.45). 

Inasmuch as the conclusion of law in this case is in ac- 

cordance with the ruling in the case of Henrietta M. 

Pavnter, it may be well for the intormation and conven- 

ience of the court to insert the finding- of faet and opip- 

ion of the Court of Claims in that case. They are as fol- 

lows: 
Court of ¢ ‘laims, Now LASTS. Henrietta M. Pay hter, 
£ Henry HH. Pavoter, herhusband, and C. W, Pavn- 
ter, their OnIN child, cr. The United States, 


bindings of fared. 


This case having been heard before the Court of 


(‘laims, the eourt, from the ys Th hw. titnds the facts 
to be as follows: 


1. 
(‘ertam real estate, known a- part country lot Sve. 


Auction street, one acre, situated in Memphis, Tenn... 
was, June 25. 1864. sold bw the direet-tax commis- 


>w-callaatiataaa adie einen ree 
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sioners in Tennessee tor non-payment to the United 
States of direct taxes thereon, and was sold and struck 
off to William J. Smith and Fielding Hurst for the 
=tithi of SOM), The charges “uvainst the property 
amounted to S25.4%, leaving a balanee as surplus 


of S2ZT451. 


At the time of the sale. and at the time of bring- 
ing this netion, HI. nrietta MM. Pay nter was the owner 
of a life interest in the property, with remainder to 
her children, and in the event that she died without 
children, then to her husband. ©. W. Paynter, claim- 
ant herein, is her only child, and Henry A. Paynter, 
also il elatmant hecein. I~ her liusbemed, 


Claimant~ never bought inthe tax tithe of said 
Smith and Hurst, and never quit possession of said 
real estate, and have not released tithe to the Gaov- 
ernment, but rematned in possession of the property 
intil ae urietts \. Piry hter TH PeomVvevanne thy revot 
In some form to one Walt. 


I: reetn thie foregvoliy Hiding cof Tuvert thy eoulirt de - ® 
; } : ‘ , 
cides, as conclusion of law. that the claimant< are en- 


titled to reeover the the sum of SZ74.51. 
Davis, J... delivercd thy opinton of the eourt : 
This !~ it} action fern TeCuVET thie surplus proceeds 
of real estate situated in Memphis and-sold for di- 


reet taxes in TS64 lt ippears that afte rthy ~ale the 
claimant did net =tirre rye le r | Mosse sston oof the premi- 


ousted. nor. so tar as is shown. was 


any step taken by either the Gaoveanment or the pur- 
chasers to eject her, Ata later lay she made some 
kind of conveyance of the property toa third party. 

The nature of this convevance and the amount of 
consideration do not appear. The claim Wits presented 
to the Treasury and rejected upon the authority of a 
ruling by the Secretary in avether case, wherein he 


. 
hela : 


* Tuasmuch as the principal object of the direet-tax 
laws Is to collect the tux from de lh nncyeue nt owners of 
land by a transfer of the tithe and possession thereot 
trom the owners to the pureh isers at the sal ~. =ile T 
deling tu bt owhers, or their k al Peperese pitative =, (Uine 
net in UV Cite bee eretitledt ter thn “urplus proceeds cf 
asale if they remain foreibly in the possession of the 
laniel moll, or Uitiless thie porenetirs ath tisstvtitient of 
the direet-tan tithe bw the peas tivenit ofa Valuable eon- 
sideration there for ter thy prurre ican r. lis hie ins, or iis- 
stiyns”” (Tnt. Rev. Reeord, vol. 3a, pr. Deo), 

The Secretary, it Will be motieod, bases lis cdheetston 
upon equitable reasons, and tpon a ease wherein pos 


mess On) Wiis forcibly retatmedd after the wile. W. ine 
bot pore pared te eX press an opinion as te the local 
result ~hiontie “teh 4 ie bri ih presented ter tim, The 


Pavater clam, although refused at tive Dreasurs hyo 
thi wuthiority of this deeimton of the Seeretarv, does 
Het Appear to fall waithanm its « an tiinding 
show mot that Mars. Pavoter remained foreibly, bu 


~itnpely thisat ~ hie did fieel stirre Th thy remirses toe thee 


- prrare tise rm, TU li lew = Poel ctpepoecat tliat canv Hort. Phesl 
evena cle THE Wiis miele tov thee prears laser fo thy : 


a rtyv. lt Wiis prevbvcabils femme PEpthe tT Tere \puert a iT 
she should voluntarily <eek them out in advance of 


tii reegiiest or thovermpent om ther peart, and whale 


prrssibols i) bertieoP abies 7 | thers WW bheerte timeotif~, ane Pheet 


be 


impossibly of their very names; and we cannot pre- 
sume that she committed acts prejudicial to their 
rights, or such as to create a defense to this action, 
something in the nature of an equitable estoppel. 

It may be that she remained on the property with 
the tacit assent of the purchasers, or that they were 
not sufficiently interested in it to take action of any 
kind to obtain possession ; but all this is pure specu- 
lation, and the findings, as they stand, compel a pre- 
sumption of innocent intent upon her part. If she 
remained forcibly, that tact, might, perhaps, establish 
a defense, but it is a fact to be proved and not to be 
inferred, 

The same reasoning applies to the convevance she 
made to a third party after the sale, and it may, in 
the lack of other proof, be assumed to be in the na- 
ture of a conveyance to remove a cloud upon the 
title, which she certainly had a right to make, and 
which was an act in aid of the Government’s title to 
the tax-sale purchasers. 

The surplus, under the provisions of the statute, 
is to be pari to the “owner of the property or 
his legal representatives.” The claimants, at the 
date of the “ale, had title to the property, and un- 
less debarred by some act committed after the sale, 
clearly must reeover the proceeds. Whatever legal 
right the tax act could take from them had been taken: 
whatever tithe the tax act could puiss had vested in the 
purchasers. The principal object of the act had been 
accomplished in that the Government had received 
its due, and consideraby more, while to the purechas- 
ers the courts were open to obtain possession of their 
property should it) not be surrendered penceably. 
The Government did not warrant the tithe, and had 
ceased to have anv interest or concern in the land, 
ether than a general desire that other sales should 
Theof bye embarrassed by il known disposition onl the 
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part of the owners to refuse possession to the pur- 
chasers, 

We cannot assume that the claimant endeavored to 
deteat this desire by impairing the title intended to 
be given, and,in fact, this section may involve an ac- 
knowledgment on her part perhaps sufficient to estop 
her, or those holding under her, from un attack here- 
after upon that title. 

Judgment will be entered in faver of the claim- 
ants for 8274.51. 

The important questions presented to the appellate court 
for determination and decision may be stated as follows : 

(1) How does the retention by (Cooper of the real es- 
tate deseribed affect: his right to recover the surplus pro- 
ceeds of the direct-tax sale? we 

(2) How does the sale and convevanece of such real (‘S- 
tate by Cooper to a third person for a valuable consider- 
ation, regardless of the sale and conveyance thereof by 
the direct-tax cOmMISsioners te Vezin, and stibmequent to 
Cooper's quitelaim to the Government, affect his right tw 
recover the surplus proceeds of <neh male for direct tures ” 

(3) If Cooper is awarded such surplus proceeds accord- 
ing to the findings of facet, will it not be giving him not 
only the possession but the value of the land, and alse 
the surplus proceeds? 

In the case of The United States v~. Taylor (14 C tte, 
216), the claimant of the surplus proceeds was shown not 
only to have been the owner of the land at) the time it 
was sold for direct tax, but that he also became the owner 
of the tax-sale title by purchase, flora valuable considera- 
tion from the purchaser's assigner. 

In the only other Supreme Court deetston, (nited States, 
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appellant, vs. Lawton(llo U.S. Reps., 146), it is set forth 
that Lawton’s mother remained till her death dispossessed 
of the land by direct-tax sale. 

The Court of Claims, in the case of James M. Phett Vs. 
The United States (20 ©, Cls., 358, 359), said: 


The Statutes never intended that the claimant 
should be possessed both of the land anid its repre- 
sentative, the surplus proceeds, *  * 

The right to the money and the ownership by re- 
demption of the land cannot coexist, 


In that ease the land had been redeemed by the original 
owner under the statute, but the language of the court is 
applicable to the case of a party: who held possession of the 
land under his original tithe, not being dispossessed by the 
tux sale, 

Inthe Rhett Case the Government was the purchaser, 
In the case at bar the land was sold to Alfred Vezin. 
Vezin never got possession of Cooper's land, and) conse- 
quently received no benetit from the purchase. The sale 
did Theol change ( ‘oopers relation tw the land, He hele it. 
and finally transterred the tithe and) possession to a third 
person fora valuable consideration, who must be presumed 
to retain it as such grantee, [tf Cooper, individually, held 
title and prrsse =S10n of the landed, would hie Ther bre ntitled 
tothe surplus without having procured the tax-title certiti- 
cute ? Wethink not, Then whir should he be se entitled 
becca tse he licts soll and conveved the land Ter seornie other 
person z Llow ein this ‘ Tr tigre’ his status / Here Is 
man whe has paid nothing ino the Treasury by wav of 
taxes; has not purchased the tax certificate from Vezin, 


eer baa TEEN Pbaidadiel irncte sarattion| hin for his otias ut the 


direct-tax sale; has held the possession and received the 
\ income from such real estate, and finally, has sold) and 
conveyed the land to a third person for a valuable consid- ; a 
eration, Which under the facts in the case must be presumed 
to have been its actual and true value, and now asks te 
recover a surplus inthe Treasury to which he has not 
added a penny. If he has no claim of his own, to whose 
| claim can he assert subrogation 
To give ( ‘ooper the surplus proceeds in) this “iis would 
be to give him a ones tor refusing to discharge his duty 
asa citizen in the payment of his taxes, and also for hav- 
ing shown his utter contempt and disregard for the law. 
It will be giving him his land, or, what is the same thing, 
its presumed actual value—and the surplus placed in the 
‘Treasury Ly “collie other person, ( ‘Onneere le could Theol have 
intended such an application of the statute, Comnen 
sense, reason, and fair dealing all -tand tn bold-rehet 
against such a proposition, 
1}, reference to the opinion in the Pavoter Case it wall 


be seen that the judgment was rendered tor the clanmant 


Tip pert presumptions thicet We de net think are ~eoumed, canned 
In accordance with the findings of faet. Cooper was pre- 
sumed to know the law. Plenee he koew the <ale of his 
° land for direct taxes carried the tithe te the purchaser at 
the tax <ale, ane that the certificate of <ale wa- eeptat prods nif 
with a deed, and east upon the former owners the burden 
of showing it had not such effeet (Lie Trerille vo Sialle, 


OS TOS. RL SV). | OAS the conelosion of law in Cooper's 


(‘ase has been found in accordance with the rulings in the 


Pavoter (ase, Thpron the same state of facets. we must ex- 


amine the opinion cf the qwrt i thr latter euse for th 


12 


purpose of ascertaining upon what ground such conclusion 
was reached, 

The court say in regard to the possession and sale : 

It may be that she remained on the property with 
the tacit assent of the purchasers, or that they were 
not sufficiently interested in it to take action of any 
kind to obtain possession ; but all this is pure specu- 
lation, and the findings, as they stand, compel a pre- 
sumption of innocent intent upon her part. * * * 

The same reasoning applies to the conveyance she 
made to a third party after the sale, and it may, in 
the lack of other proof, be assumed to be in the na- 
ture of a conveyance to remove a cloud upon the title, 
which she certainly had a right to make, and which 
was an act in aid of the Government's title to the 
tax-sale purchasers. 

Whatever may be said about the presumption as to the 
possession, the other presumption is not warranted, How 
could a cloud upon the title be removed by conveying to 
some one who had no title? How could this aid the Gov- 
ernment purchasers? It is to be regretted the opinion 
stops short of an explanation. These are groundless pre- 
sumptions when the facets are considered, and especially 
so when applied to the case at bar, in which it is found 
(Finding LV) claimant simply sold the land subject to the 
tax-title, which precludes the presumption that it was sold 
for the purpose of removing the cloud of the purchasers 
for direct taxes, 

Do not the findings of faet upon which these presump- 
tions are founded, and the conclusion of law announced, 
rebut any such presumptions”? 

Cooper knew the land had been sold for direct taxes; 


he Wits presumed to know the law : henee he knew the 


1°} 


title vested, under the direct-tax sale, in the purchaser 
and holder of the certificate ; that such purehaser was con- 
structively, if net actually, in the possession thereof; that 
when he sold and conveved the land toa third person, 
subject toa tax-title, he was selling, for a valuable con- 
sideration, what belonged to another; that after he had 
so sold and conveved the land to a third person for such 
valuable consideration, he quit claimed to the United 
States, lipon the pretense ot securing them from a second 
payment of the surplus, when, prior to that time he had 
divested himself of all interest In such land, 

In the light of all these facets “innocence ” can hardly 
be presumed on behalf of Cooper, 

The statute provides (sew, 25H, 12 Stat. L.. 04) that 
“such surplus shall be deposited in the Treasury of the 
L nited States, to be there held for the use of the owner or 
his legal representatives.” until application is made there- 
for. 

Londer this Provision, when constroed tn conmmeetion 
with the general statutes upon the subject, can it be said 
It was the intention of ¢ ongres= to authorize the pray tree nt 
of this -urplus ter persons like the apy lee whe were never 
divested of either the pose aston oor tithe te ther leaned, 

It mav be said the surplus does not belong to the Gov- 
ernment. Granted. Under the ectreumetancees it does 
lve lony to thr apeyy lee, It Is, thy Mn. at anorabous ~urplis 
for the distribution of which Congress las made ne pro- 
VISION, It is a state of thing net foreseen bw ¢ ongeress, 
and not embraced in the legislation tiprn thie ubpect, 

| his much we deem suftherent in this ous ; but the 


Treasury Department having had the same matter under 
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consideration we take the liberty of incorporating it. ruling 
and opinion thereon as part of this argument, and it 1s 
as follows : 

(1) Appropriation of the land by purchasers, one of the 
conditions precedent to the maintenance of an action for 
surplus proceeds by the owners, 

(2) Appropriation of the land fails when it is withheld 
by the owner as fully as when redeemed by return of 
purehase-money under laws relating to redemption, Con- 
dition of trust also fails 

In United States vs. Lawton the Supreme Court decides 
that it differs from the Zaylor Case (104 U.S., 216) only 
in that the land in the former case was bought in by the 
United States. 

Section 4, Act of June 7, 1862 (12 Stat. L., 422), tor- 
feited each parcel of land in insurrectionary districts to 
the United States, and, upon its sale, vested it in the pur- 
ehaser in fee, free, and discharged from all prior liens, en- 
cumbrances, right, title, and claim, whatsoever. 

The Supreme Court in De Treeri/le vs, Smalls (8 Otto, 
V25) saves: 

It was the owner's duty to pay the tax when due, 
His land was charged with it by the act of Congress, 
not hy the COMMIRSIONETS, and the proceeding ending 
in a sale was simply a mode of compelling the dis- 
charge of his duty. All his substantial rights were 
assured to him by the jt rmission to show that he 
owed no tax; that his land was not taxable ; that he 
had paid it, or redeemed his land after the sale. 

The Court of Claims in the ease of Rhett vs. United 
Mates saves; 


The theory of the Supreme Court in this class of 
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cases, by which the owner maintains a suit, is that 
“there is an implied contract on the part of the 
Government to pay over the surplus proceeds. The 
obligation arises from the facet that i has bought and 
holds lanis once belonging to the claimant . but after 
the redemption one of the conditions, la wil, the a i O- 
preation of the land hy the purchaser (the | nited 
States) has failed. 

The defendants (the purchasers) never derived any 
profit from the sale = * " .. When the elaimant 
(the owner) redeemed the land by paving taxes, &e., 
he did simply what he was bound to do in the first 
instance, and ought not to be permitted to profit: by 
his negligence and indifference. ©" *  * The ob- 
ligation, if it exists sufficient to maintain an action, 
must grow out of the liability tmsposed on the Gov- 
ernment by the statutes, and) in the opinten of the 
court those statutes never intended that the claimants 
should be possessed both of the land and its repre- 
sentative the surplus proceeds. 

Upon precisely the same ground, strengthened by the 
fact that the owner did not pay the tax and incidents, and 
withheld the land from the purchaser, who was by the 
statute entitled to its preston, one of the conditions of 
the sale, te wit, the appropriation of the land In the pur- 
chaser, has failed in the Pavoter and Cooper Cases. 

The purpose of Congress to first secure the rights «vt 
purchasers, and to pay the surplus proceeds only to ameners 
who actually lose their land hy riche of the dirvectela: motes 
is evidenced by the very words of the section of the Aet 
ot August a, LS61, on Which owners rely lor reeove ring 
such surplus,  Seetion 36 of that act pros ides that: 


()wners may redeem ther lands mole iis aforesaid 
within two vears from the time of sale Upon pavinent 


lt 


to the collector, for the se of the purchase r, his heirs 
or assigns, of the amount paid by the purchaser, with 
interest for the same, at the rate of 20 per cent, per 
annum; and no deed shall be given in pursuance of 
<uch sale until the time of redemption shall have ex- 
pired, y - 

In ascertaining the legislative purpose as te that part 
of the section still retained the entire context of the see- 
tien must be considered : it eun make tit difference that 
other portions are repealed by conflicting laws subse- 
quently enacted on the same subject. In this case the 
rigor of the former act was greatly intensified by the sub- 
sequent wets, 

The contextot the act of July 7, 1862 and all its amend- 
ments, shows that the intention of ¢ ‘ongre == Wits to compel 
delinquent oOWheTs of lard to prea the Tan, penalty, Ae. by 
an immediate transter of the tithe and possession thereot 
after its sale. 

Under the act of TS6] there was no 50 per cent. penalty 
added tothe tax incaseof non-pavinent, as inthe acts relating 
toimsurre etiomary districts. ‘These latter acts are all tor the 
purpose of collecting war taxes in States that bad refused 
toimake provision for their payment when, as set forth in 
section Lot the act of July 7, D862, * by reason of insur- 
rection or rebellion the emvil authorits of the United States 
is obstructed " so that the act of August 5, D861, ° cannot 
be poaceably executed.” Tnstead of vetting a deedatter ex- 
piration of time allowed for redemption, purchasers, under 
aetoof S62 and amendments, receive forthwith, after the 
sali =, certificates of sal »Which are made at onee matters of 


record under the law. and are required to be reeerved in 


— 
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all eolrts and places iis prime face ey dene of thie reyrt- 
larity and validity of said sales, and of the tithe of said 
purchasers, final Prmsensloth of the land- hetny contingent 
only upon their redemption by the owners a- preseribed, 
or upon the failure of the owners to show in a legal man- 


ner that they owed te faves, oF hisaed prriel then before the 


tle. “The amendatory act of Mareh 3, 1865, provides for 
AoWwrit of possession to be issued by the tax commissioners 
te the marshal of the distriet. or any fit persom, te put 
purchasers forthwith inte possession. Phas liw was made 
te apply te phaist as well as future direet-tax ~itles, aed 
proves thicat (Congres. hielel the Lnited States loud te peut 
purchasers into the possession, whieh it aequired through 
it~ ~overcien preewer, bys thse ptost tneene retalits cf it~ “agents, 
the tax comumisstoners, Prior te Mareh, ISH, the tax 
‘ CODLIDISS tomers hiseel |’ rformied the <cne duty witbrevnat ISstl- 
by a formal \\ rit, Lxcep i Vrkanede, ws bie re sired writ 
restnecd with the certificate ot sale at the option of the tan 
comnissioners, it was seldom: used, and was deemed saper- 
fluous, Mueh trouble was given by State courts, which 
hisacl no jurisdiction, over thes qqene sthons of [nites States 
laws, and in the fourth crreuit of the Florida State eourt, 
in the cases of Kaliearvd N. Dickerson ve. Jane Vo Acosta, 
and Sauller ned U) iy Pa ‘=. Will oud 4 Lrehibald., ity it 


¢ . . . ‘ 
written (Opeth, bie kithat’ “the war of the mr bellion, though 

‘ riled in the tielal, was continued inp the court< 7 
Sefhon Y § Ae (if Vu r }, a Pp Sth. | 4 Stilt. 3 ' Ta. x pier 


‘/ 


Viddes that Mi paon pote nption rri¢ purchase hall forthwith 


sedive; PPORAO RSTO V4; ih, pir aeey Ls silted petit], Section in 


same act, prrens iden that lanes it in iy sey realty mav te re- 


deemed by owners paving a propertional part, and the 
OS 


Is 


pureh ixey et retain the veaidiu of the tract purchase datter 
redemption ofa pear, and the board of tax commissioners 
shall issue a new certificate for the piece or parcel of /aud 
retained hi thr purchese r., ae. 

Section S&S, act of T862, gives judicial authority to the 
board of tax commissioners, with the right of appeal te 
the district court of Lonited State~ for ~aid district. In 
most cases no United States district court was established 
over the insurrectionary districts until after the time for 
redemption before the commissioners had expired, VIZ, 
sixty days, one vear, and two vears respectively. The 
practice of the commissioners was to turn the owner out 
of possession unles= redemption was promptly tendered, or 
a satisfactory arrangement Was made at once for the pur- 
chasers’ proses lon, The first section of thee wetot March 
3, 1865, gave the cominatssioners a more formal method 
of proceeding, aud sustained their previous practice in the 
matter of giving possession to purchasers forthwith, 

The Supreme ( muurt, ( ‘hase, ( ‘het Justice, in the cause of 
Bennett Vs. Lluvter (9 Wall. spe bd analyzes the provisions 
of section 4, act of June 7, 1862, and applies to that and all 
direct-tax eases the rule laiddown tn the ease of [OL N, Vs. 
Repentigny (Oo Wall., 265) viz: 

To forfeit land and acquire absolute possession by 
the United States and its vendees, it is only required 
to produce a record of some public transaction equiv- 
alent to office found, The sale was the public act, 
which is the equivalent to office found. What preceded 
the sale was merely preliminary; * * * the title 
indeed, was forfeited by non-payment of the tax, * 

* * and upon public sale, became actually rested 
in the United States or in any other purchaser. 


1% 


i this cise the court sc peirates the fourth <cction, iat 


of June 7, 1862, into two clauses 
(1) * That the tithe of, in, and to each and every piece 
or parcel of land upon which said tax has not been paid 
, iis above provided, shall thereupon bern forteited te 
} the U otted States.” 
/ In considering the question whether this clause worked 
a transfer tothe United States, in its capacity as sovereign, 
( of thre leanvel declared te rt forfeited, the cavtire further 
“uve! 

It “eeetiin quite clear that the first elause of the 
fourth section was mot mntended bys (lonyress te have 
the effect attributed te it. pe prenned ritls of the see- 
end clause, ro ers 

The secon class read- iis follows: 

2) And upon the sale hereinafter provided for 
shall vest in the United States, orin the purchasers 
at stich sale, in fee-simple, free and discharged from 
all prior lens, inemmbranees, right, tithe, and elaim 
whatsoever. 

tr this ("is the de te relanit, Pd cvrite r. Wits the re niatneder 


resid W licens righit tes the learned ress Treotue a te TOL r made of 


thre tan, } nalts ae... before the <ale of the lane, bh nm tenant 
of his tather. w ho wasthen the owner of a life estate theremn. 
“ It Vis contended that thie first. or forterture . clatse of see- 
thon j of itself 0 rated prop 0 reqgore to divest the title 
of Hunter betore the sale, and the decision was that to do 


thin the metle was cumential ii~ prPers ileal itt the ~econed clause, 


the efleet of whieh was pres lincdene| by 1 «due tender of the 


tan, penalty, We, 


The language af thy second clause of ~eetion beonld Phe 


We 1] bye rasaele bhieere pure rfial. Ma hie it tn « soppstede real that thre 
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act is one of sovereign prerogative provided for in the 
national Constitution, and the condition of the country at 
the time was that of internecine war. The land ts di-- 
charged from all prior liens for debt and from every right, 
title, and claim whatever: and in this free, unincumbered 
state is passed by the sale co the purchaser proprio rigor 
and absolutely, whether such purchaser be the United 
States or an individual, subject only to redemption or re- 
covery by the owner making specified proof. All or the 
three department- of the Goverament have taken pear in} 
the proceedings concerning the sale, which is equivalent 
to office found at common law. Phe national legislature 
enacts the law, the executive approves, and the judicial 
branch construes it—special judienl authority adequate tt 
the objects and PEEP poses of these direct-tan ucts Is viven 
to the direct-tax commisstoner-~ in addition to their exeeu- 
tive authority, 
The Supreme Court, ino beietae vs. Hlunter (7 Craneh, 
H25), Store AL, saves: 
It ~cemis difhiendt to contend that the levislature 
meant to grant mere tithes and rmohts of entry of the 

( comin we althy Virginia Tt land, in the sume manner 

iis it diel] hands of w hich thi { ‘commonwealth Wiis in wet- 

Hal possession and seizin. Tt would be selling suit= and 

controversies through the whole country, and enaet- 

Tiyan eenera| statute im faver of iiaintenanee, an 
offers whine I thy COPTER TRC law lias dlenounecd with 
extraordimary severity, 

[to one be disseized, he may net grant the land or 
aright of action to recover it. (3 Washburne on Real 
Property, SON) 

The owner Deity disseizel Hy the direet-tax mule after 


forfeiture of the land. under provisions of the law whe; 


execute themselve~ proprio rigore .eontbot convey the land 


to another, and any attempt to do se must be null aud 


vol, because of the taet that he has been disseized, and 


of the lawtul <eizin of the purchaser by virtue of the sale, 


The tarv-sule certificate ix batter of record THe r the law 


(See. 7, Actop June 7, 1862) as amended February 6, 1s62 


(1? Stat. Bue H4l: ~~. 14. Act of dune Zz. 


Psqe 


Any attempt to bold permanently by the owner after 


the sule must be a forerble liolding in violation of the di- 


rect-tax laws, unless he has purchased fora Valuable con. 


sideration the tithe of the tax -<al purchaser, 


booth 


the 


title and Possession) being tramsterred to the purehiase r, 


the land can only be repossessed-ly the owner through a 


tres piss een the siitiie, unless hie buivs if 


boat. aft 


it cun be 


maintained that the prune laser. bw his own laches and ftarl- 


ure te dlemiuanad prem s tern, berm - bret hy his prtnne bisaser-epnenne \ 


and the lane te whieh it js lawtells entithedd, ame thre 


owner heolds the lane mlvers« ly until he or his Ve rye dens rt- 


mover if rreder the “stiits 
have bite claim Te the surplus pore neces 
direet-tax laws have ceased ter te 


only under State laws. \« TT thie tise cl Aehett \~, 


leppeitation 


laws. be certainty ean 


A he ravive, 


Le cot three scale 


iftes 


the 


ated tye beoalds« 


/ yete if 


Stites, thie oblivatian ter pra ove thie “trplis arises Tren 


the fuet that the purchaser benght ane lela land ones 


longing to the claimant: but one « 


th appropriation as thy land. in. 
ved 


at 


im thre ¢ cooper Case never der 
The owner ix still delinguent ; 


tues, 


tos pot with his own 


ti 


'* 


yperh 


" ; 
Patient. 


The 


tT Ohne compel ity vis, Tee VA 


} ‘ 


ne’ porestit Preetny thy 


ite ly 


if tae prPevpoermes fer pects 


let woth that of 


r 
if. 


i~¢'! 


| 
~ tif 


thie 


thie 


purchaser, theweh he Wits bee vtaroed ter chee of in the first tm- 


=fiithew, ane otg lit Thcef tes Pr }" rrvpittest at pereetit bys } le 


ligence and indifference. “Thus, according to the language 
of the Court of Claims and the law of the case “* the direct- 
tux statutes never intended that the claimants should be 
possessed both of the land) and its representative, the sur- 
plus proceeds,” 

There are two provisos tw section oO, aet of August 
4}, IS61, giving owners a right to the surplus proceeds ; 
first, he is allowed to pay the tax, &e., before the sale ; and, 


scoond, he is allowed to redeem within two years * upon 


pavment to the collector tor the use of the purchaser, his 


heirs, or assigns, of the amount paid by said) purchaser, 
with interest, NO. (Substantially affirmed in Si, .lef heb- 
ruary 6, 1865, 12 Stat. L., 640.) Thus the section creating 
a trust in faver of the owner makes it clearly subject to a 
trust in taver of the purchaser for a return to him of the 
purchase-monev with interest thereon, To further show 
that under acts relating to the insurrectionary districts 
(ongtres- never intended that oWwlers should ly Jrssessect 
both of the earned an the purchase-money, which includes 
the surplus proceeds, section fT, act of May %, 1872, pro- 
vides that no owner shall be permitted to recover of the 
purchaser @ithout showing, in addition to the other neces- 
sary tacts, that all taxes, costs, and penalties due, have 
beeen parted by him, the owner, and ection 2 of the -<aine 
act as amended by section 4 act of June &, 1872, provides 
tor repavinent oft purehase-mone v tr purchasers who ure 
evicted through failure of title, Xe. Section 1, act March % 
P85, vives loval lien creditors surplus proceeds (13 Stat, 
ia, S01.) 

In the case of Sarah B. Cuthbert (No. 14300), which 


is similar fo the case of Mr C Oper, as presented to the 


Secretaet of the Treasury, and rejected by him, the Court 
of Claims, in it- ODIMIOM, sus: 

The detendants (United States) hold tn them Preas- 
ury underan iniphied trust a snnief monev which. in 
the lansuage of the act of August oO, PSOL, section Se, 
is to rr held for thie time’ ont thee OoWher or lis le crcl rm }?- 
resentatives, By the term “owner ts necessarily 
intended every person having aninterest in the realty, 

. The court must hold that the action can- 
not be maintained by the claimant alone, 

The inapolion! trust referred tw by the court mist alwav- 
arise from the crreumstances of eases tinder the direet-tax 
laws. The loss of the land by virtue of sales for taxes i 
the chief condition upon whieh. the trust is founded, 
Henee if the purchaser le rners the leaned triste of the wher, 
the implied or resultant trust on the peart of the (rovern 
ment must be in faver of the purchaser, a= in cases of aet- 
nal redemption noder the terms of the law, or «af practi 
cal reals miption bys it judgment in) thr Lo nited States eevuirt. 
or under the provisions of ~eotion 1, net of hs bruars 2°, 
D867, and section 3689, Revised Statutes, “ To refund to 
persons money collected from them without warrant of 
law, Ke” The trust resulting freon the language of sec. 
tion 56, act of August 5, IS61, in tavor of the purchaser 
is just as plainly implied and as binding as that in faves 
of the owner, though it has not vet been deelared so by 
the Supreme Court, perhaps for want of a case presented. 
The trust in behalf of the owners ix certainly subject to 
the purchasers’ rights under the same laws. Being <0 
subject to those rights, it cannot inure to the owner or 
purchaser unless all the conditions from which it arises are 
fulfilled. The trust will merge upon non-compliance of 
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both owner and purchaser with the requirements of the 
direct-tax laws out of which it springs. 


Ifthe owner had made application to the Seeretary of 


the Treasury in due form prior to the expiration of the lim- 
itation Jaws of Tennessee theallowance of his clatm within 
ven vears would have worked an estoppel against him 
as to any claim of title to the land under the direct-tax 
laws, and in tavor of the tithe of the purchaser, his heirs 
or assigns, Never having pertormed the requirements of 
the direet-tax laws so as to bring himself within their pro- 
visions during the time they were operative on the title 
and possession of the land, he cannot now invoke the aid 
of these laws in securing a premium for disobeving them, 
after they are ne longer operative upon the ease, 

A- to the court's opinion that “the court. were mpen to 
obtain possession, in reality, while they, after the war 
ended in) the tield., have beeen) considered competent eourts, 
In the insurrectionary distriets of Tennessee and some 
other States, practically thes Were Hot open to purchasers 
except tor the uniform: rejection of their claims, however 
well presented. Judgments were always given, for more 
than ten veurs atter the war emeded, in favor of owners, 
Who toreibly, or by trespass, held or regained possession 
of land sold tor direct taxes. The Department has no 
knowledge of a case in Western Tennessee wherein a de- 
nialot all the rights of puachasers was not promptly made, 
whether presented in State or United States courts. The 
amounts involved in nearly all of these cases were too 
small tor appeal tothe Supreme Court. Under these eir- 
Cullis Tahces, pure tics rm § uglhit not to be required fo Waste 


their monev in fruitless litigation anv more than owners 


wg 
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should be required to tender direct taxes through agents 
in Virginia, where a rule of the tax board uniformly de- 
nied the right of such agents to pay taxes for owners, In 
the case of Torey ve Irwin (18 Wall, 540) it was ruled that 
no tender was required, beeause it could not be availabe ; 
and this in both eases was matter of public notoriety. 

The Government) substantially warranted the pur- 
chaser’s title, upon a condition that the owner did not 
make special proof its permitted by the statute, and it 
warranted the purchaser's possession forthwith and uncon- 
ditionally, (Sees. 1, 7, and 15, Aet at March 3, 1865; 
see, 4, Act hehruary 25, 1867: Bennett ve. Hlunter, 9 Wail. 
336.) The aet of 18th Januars _1S4 1, chapter OY section 
l, Nich. Sup., 2AM, provides that— 

All judgments or orders of sale shall be conclusive, 
unless the person wishing to show irregularity of the 
same can prove that the taxes were duly paid before 
such judgment or order of sale was rendered. (Tharp 
vs. Llart, 2d Sneed | ‘Tenn. |, Oi, ) 

The tax deed is conclusive evidence that all things 
whatsoever required by law to make a crown and valid 
sale, and to vest the title in the purchaser, were done, 
except three points named, wherein the deed should 
be prima face evidence only, ' Alh nvs, Armstrong, 
16 Towa, 508.) 

In citing the two authorities above mentioned the Su- 
preme (ourt sav- the latter is substantially the same as the 
direct-tax statutes, which, like those of certain States 
named, was intended to meet a tendency of judicial refine- 
ment in other States that made the collection of money by 
tax sales practically nugatory. (See De Treville vs. 
Smalls. | 
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lu the last paragraph, of the opinion the Court of 


Claims, in referring to a possible estoppel in favor of the 


purchaser's present right to the land, seems to have made 


an important omission by not taking inte geeount the 
seven vears’ limitation law of Tennessee. 

It the VIEW = above expressed “ure correct, or substantially 
“O), it must tollow that the eourt erred ino not assuming 
that the claimant endeavored to deteat the title intended 
to be given, and also in assuming without preof that the 
conveyance toa third person was an act in aid of the Goy 
ernment = title to the tax-sale purchasers. The (rtiti- 
upon the claimant= to show that, having lost the land, thes 
purchased the title of thie purchasers for it valuable can) 
sich ration thrower thie “ore bes of such third perso aeting 
tor the said) purchaser. 

It is respectfully submitted, theretore, that the judgment 
ot the (‘ourt oft ¢ ‘laim-s should Lye rt versed, 

A. H. GARLAND. 
Attorney-General 


HEBER J. MAY, 


i fewrxlail Attorine i. 


lat 
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In the Supreme Court of the United States. 


s OCTOBER TERM, 1886, 


THE UNITED STATES, APPELLANTS, 
rs. »~No. 1022. 
JoHn C. Cooper. j 


APPEAL FROM THE COURT OF CLAIMS. 


ADDITIONAL BRIEF FOR THE UNITED STATES. 


In the Supreme Court of the lnited States 


(keroner Ter, 1P&&6. 


Tur Ustrep STatres, APPELLANTS, ) 
re, No 
Joun ©. Coorer. j 


CT me 


(PPR AL FROM THE COURT OF CLAIMS. 


ADDITIONAL BRIEF POR THE UNITED STATES. 


The attention of the Supreme (‘ourt i respeettulls called 
to the following matter, reeeived trom the Treasury De- 
partment, and requested to cousider it as an wdditional 
brief for the United States, to wit: 


Treastry Drrarrvenr, 
January liWh. TSS7. 
To the honorable the ATTORNEY-GENERAL, : 

Sik: Referring to the claim of John iM Cooper, 
for surplus procemds of a direet-tax nial of lane 1 
Tennessee, now pending before the Supreme Court 
enh appeal trom thy Court of (Claims, | have thre 
honor to inclose a deeision of this Depart inn tit ap 
proving ith allowanee oft Se te (larence NI. 
Dow ling, ~ole heir of Michael Dowling, deooused, 


re vi 


who was the purchaser, in D864, of two lots or par- 
cels of Jand in Shelby County, Tennessee, under the 
direct-tax laws. 

In this case the Commissioner of Internal Reve- 
nue, in transmitting the claim, had raised the point 
of laches on the part of the claimant trom long de- 
lav, and suggested to the Seeretary the theory upon 
which statutes of limitation are based as applicable 
to the claim. 

The reasons given for Approving the claim for re- 
funding the purchase-money to the heirs of the tax- 
sale purchaser appear to practically support the posi- 
tion taken by the Department of Dustice in the Cooper 
C'ase, No. 1OZ2Z, reterred to. CSee page boot vour 
brief therein. 

The claim of Dowling differ. from thict of OD b r 
in this, that in the former case the land was duly re- 
deemed by the owner, while in the latter it was met, 
and the purchaser has net claimed the purehase- 
money, though lie lost the leanne, lit) ApPpPropriatron 
being made in faver of purchasers except in cases of 
redemption ft the leaned, 

The ruling to whieh vour attention is invited 
would seem to fairly show that there still exist~ an 
equitable rivht It purchasers at clireet-tax sais toa 
return of the purchise-mienes it) all (sist's when ties 
have lost the land by reason of the tailare of delin- 
quent owners to deliver possession thereof: and that 
(Congress may ye prrerpy rly called i to authorize 
the refunding of the money paid) by all sueh por- 
chasers who have not been already reimbursed. 
Should this be done in the future, an allowances of 
the claim ot Cooper, so far as the papers show, would 
be likely to result in the Grovernment paving the 
Mmaney a second tirne, 

Leosy tfralls , vours, 
‘ | DD. MANNING, 


Sere lal, Bs 


Treasury Derarryenr, 
‘OPPIOCR OF TITRE SRORETARY, 
Lecce aber 3th, PRG. 
To the ComMisstoner orf DNrerexan RevVence: 

Sin: Your letter of the Lith ultime is recerved, 
transmitting the claam of Clarence MM, Dowling for 
the refunding of purechase-moneyv paid by his father, 
Michael Dowling, as purchaser at a direct-tax sale of 
land in Shelby County, Tennessee, being lots 12 and 
1. Ragland ’s subdivision, 4) acres, assessed to bk. DD. 
Ragland in DS60, fourteenth emvil distriet (country), 
sold for 8a 75.00. and strack off te Miehael Dowling 
on dane LOth, DSO4, tax-<ale certifieate Neo. Jal. 

lt appears from the “ return money certificate” of 
the direct-tan COPIES Lotbers thaw thie Whole retpaeetinit 
of said: purchase-money was paid to the eommission- 
ers, and was by them duly forwarded to the Preas- 
urv Department, with a daplieate of the certificate of 
sale: that on November bith, PS65o. Cornelia It. 
Ravland, wife of EK. DL Ragland. redeemed sated 
property, and il certificate of read thpetberts Wiis pastyere| 
for the sibthie’. 

Tt cloves nest Lpyprocar that the prreltse-meomes Wiis 
ever returned to Michael Dowling, who died. as it is 
tleged, on October dth. PS65, before the land was 
redeemed, or te ath other prem seot 

Section S6,actof August 6. D861, provided that 
“ower. rhea reales th thie iv lites, ~olel its aforesaid, 
within Iwe Vear~ trom thy Litnne: «of ~ale, thpwern pray- 
ment to the collertor for the use of the purchaser, his 
heiva, or CRSP, of the amount puri hay the pre 
chaser, Ae. 

Section gf et of Dine 4, ) 862. 2« atnetmded bw get 


of February 6, 1865, provided tor the return of pur- 
chase-moneyv by the commissioners of direct tax, 
Tapeh redemption ly thy ower: sated seetpeons 7 net 
at March +>, }St)e>, provides for the return of pur 


chase-money by the Secretary of the Treasury when 
the same is paid into the Treasury. 

Section 3689, Revised Statutes, makes permanent 
annual appropriation for refunding money paid at 
direct-tax sales for lands redeemed. 

Under the decision of the Supreme Court in the 
Taylor (use (104 U.S. RR. 216) section 36, act of 
August 5, 1861, is not repealed by the subsequent 
statutes, excepting where they come into substantial 
conflict with it. But, even if repealed, the language 
of the original! direct tax above quoted evidences the 
intention of Congress to create a trust in favor of 
purchasers who lose the land sold to them by the 
Government. The trust on the part of the United 
States would seem, theretore, to be quite as sacred 
in favor of purchasers who pay the tax, &e., as that 
in favor of delinquent tax-pavers. 

The geveral theory upon which statutes of limita- 
tion are based does not appear to apply in a case like 
this, where the Government upon which the demand 
is made is by statute the lawful depository of a record 
of the facts covering the entire transaction, 

Allowance of the claim for the sum of one hun- 
dred and seventy-five dollars (3175) is hereby ap- 
proved upon the condition that the necessary evidence, 
be filed in the ease before payment thereot, that the 
claimant is the sole heir of the said Michael Dowling, 
deceased, who paid the money as aforesaid, 

The papers are herewith returned. 

Respectfully vours, 
(os. FAIRCHILD, 
Acting Secretary, 

Respectfully submitted. 

A. H. GARLAND, 
Ato: ney- Cre ner al, 
HEBER J. MAY, 


Axsistant-Atlorney. 


IN THE 


Supreme Court of the United States. 


OMCTORER TERM. 1886 


THE UNITED STATES, Apretuant. 
Vs. | No. 1022. 


JOHN C. COOPER. Appretrer. 


APPEAL FROM THE COURT OF CLAIMS TO BE SUBMITTED 
UNDER RULE 20 


BRIEF FOR THRE APPELLEE. 


IN THE 


Supreme Court of the United States 


OCTOBER TERM, 1886. 


THE UNITED STATES, Appe.uant. 
Vs. No. 1022. 
) 
JOHN CC. COOPER, Appe.rer. 


APPEAL FROM THE COURT OF CLAIMS TO BE SUBMITTED 
UNDER RULE 20 


BRIEF FOR THE APPELLEE. 
I. 

This case rests upon the following mutually admitted 
facts: 

1. That on June 25, 1864, in pursuance of the Act of 
Congress approved August 5, 1861, and acts amendatory 
thereot, the Direct Tax Commissioners in Tennessee sold 
and conveyed two parcel< of land situated in the county of 
Shelby in the State of Tennessee, described as lots twenty- 
five (25) and thirty-six (56), William Cooper's subdivision, 
twenty-three (235) acres, assessed to .|. C. Cooper 1860. 
Fourteenth Civil District (country), for direct taxes, to Al- 
fred Vezin tor 8425. 


”» That at the time of the sale, June 25, 1864, .lohn C. 


Cooper, the appellee, was the owner in fee of the said two 


parcels of land. 
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4. The total amount of charges against the said prop- 


erty amounted to $55.55, leaving a balance or surplus of 


$501.45, which was deposited with the Secretary of the 


Treasury ot the lL nited States. fo he there held for the Use of 


the orner or said lands or his li qal repre sentative S 


4. That the said John C, Cooper, the owner of said 
land, applied to the Secretary of the Treasury for such pro- 


ceeds and that pavinent was refused him. 


5S. That after said refusal on October 9% 1884. said John 
§ Cooper filed his petition in) the Court of Claims usking 


judgment tor said surplus, 


6. That in 1865 the said John C. Cooper sold said land 
subject to the tax title, and in 1882 he released and quit 
claimed to the (roveriument, and those claiming under it all 
his interest in said parcels of land to secure the Govern- 


ment against a second pavinent of the surplus in question. 


And Ol this stute oft tacts found Dy the Court oft Claims 
and admitted on both sides, the court gave judgment for 
the petitioner, this appellee, tor the sum claimed, to-wit: 


$301.45, and the Government appealed. 


II. 
On the part of the appellant itis maintained that the im- 
portant questions presented In this case are: 
“1. How does the retention by Cooper of the real estate 
deseribed affect his right toe recover the surplus proceeds ot 
the direct tax sale?” 


, 
’ 


aa $e llow does the Suit and convevanhce of such real 


estate by Cooper to a third person tor a valuable consider- 


ation, regardiess of the sale and convevance thereot by the 


Direct Tax Commissioners to Vezin, and subsequent to 


Cooper's quit claim to the Grovernment, attect his right to 
recover the surplus proceeds of such sale for direct taxes 7’ 


“fs if Cooper is awarded such surplus proceeds ac: ord- 
ing to the findings of fact, will it not be giving him not 
vnIV the possession but the value of the land and also the 


surplas proceeds é* 


But how these questions are to become material in this 


ceuse Wwe ure left Ti conpecture, 


While it might be sate to leave these questions to answer 


themselves, courtesy suggests that they be noticed, 


The findings of fact by the court are at least equal in 
dignity to the findings of tact by a. jury, and assume that, 
tor the Purposes ot this cape yee al, the fh dings of tact bv the 
Court of Claims in this case are conclusive: and from such 
findings it Is apparent that no such condition of things as 
is assumed by the Government in the toregoing do now or 


have existed, 
Bat considering these questions seriatan it will be seen : 


4 The ( ‘our of ( ‘lalm- die theot fine that Cooper retained 
possession of the land in question or that he was ever in 
actual « rporeal POSssession of the sume, on the Contrary if 
is ti riv Inferableas the said parcels Ofiaund were Hnimproved 
ty boiidings, and the most reasonable conclusion would be 
that at and after the tax sale © entrar y did not have such 
possession as Would oust or defeat the posscsasion of Vezin 
under his tax title, if that question can cut any fivure in 
This euse, Cooper Was onder no ob! yution to force Vezin 
into possession, 

The courts were open to Vezin; be had a maintainable 


title to the land under the convevance trom the Direct Tax 
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Commissioners, (Tharp v. Hart, 2 Sneed 569, and other 
Tennessee cases), and as he has made no demand for the 
surplus nor any complaint of ouster, it is bat rational to 
assume that his rights have been conserved aud his inter- 
ests protected, and that the Government has no further 
concern with Vezin, the property, or its occupancy by 
Cooper or anyone else. 

Suppose Cooper did occupy said realty after the tax sale 
asatenant of Vezinat will, or undera lease or by the con- 
sent of Vezin, there wonld be nothing in ths Occupancy to 
deteat his right to the surplus, nor is the Government, a 
mere stake holder or trustee, in “uny position to uryve that 
fact as an answer to appellee's demand tor the surplus pro- 


ceeds arising trom the sale of his lands. 


Having sold and conveyed the real « stute, ane collected 
the direct tux due, the Government has no further interest 
in the premises; the Government conveyed al! the right, 
title and interest it possessed. Vezin knew what he was 
buying and has not complained, and the Grovernment ought 
to be satistied, and it would be consistent wit! fair dealing to 
how pay over to Cooper, the rhiat who Was despoiled, the 


little remnant of his property. 


2. Both the Acts of August 5, 1861, and lune 7, 1862, 
provide tor the redemption of real estate sold for direct 
taxes. The right of redemption of real estate is a valid 


subsisting lien and has a value. 


The court found that Cooper sold the land in question in 
1865 “subject to the tax title.” that is to aay, he sold his 
equity ot redemption, the property charged with an incum- 
brance of $425, besides interest, penalties and costs, and 


no rational being, familiar with sales of any kind, would 


aay Le~— ~- 


asap Jiee~<— ~* 
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for an instant presume that he secured for property with a 
title sO clouded, any considerable Proportion of its vulue, 
and yet because he has lost at leust SOULS in the value of 
his land by such sae, the Government insists upon his los- 
ing it it second time by refusing biima thas surplus. A point 
is made that the property was sold by Cooper to another 
than Vezin, but there is no finding of that tact by the Court 
of Claims. Cooper could not sell this land divested of the 
cloud on his title, and if he sold it to other than Vezin or 
his assignee, to pertect the title in him. that fact was sus- 
ceptible of proot by the Government (as under the laws of 
Tennessee deeds of convevance of real estute must be re- 
corded), and as no such proot has been udduced, the con- 
clusion Is Irresistible that no sueclf proot eXistes, by the 
quit claim to the Government Cooper is made te approve 
the sale by the Direct Tax Commissioners to Vezin, and 
by his conveyance made in TPS6e, subject to the tax sale to 
Vezin or his assignee, forever divests himself of any mght 
in the real estate, and is clearly entitled to the surplus de- 
posited to his use in the Treasury by the Tax Sale Com- 


Sidonenrs., 


In order to redeem the pPrOpercy it question either Cooper 
or bis assigns would be required to pay, to the holder of the 
tux title, the $425 paid tor the land, With interest, cost and 
penalties, Suppose Cooper redeemed trom Vezin, und re- 


mained in possession, and subsequently si d the la id, could 


the Government keep this surplus ¢ 


> Under ne circumstances could Cooper thee Tpertye fited us 
intimated in the third question, 1s the sale an incum- 
brance in the nuture ot “uli udverset Tie is Talsed 7 U Op- 


er's land. This incumbrance can only be removed bys Puy - 


7 


6 


ing the sum of $425, interest, costs and penalty. Cooper 


eould in no wav have the possession and the value of the 


land too 


If he sells the land subject to the tax title he does not 
get the value of the land, but simply the value of the rgut 
which he conveved, and that has nothing to do with the 
surplus bh «yun stion, bevond the tact that his sale . CONVEY: 
ance and transter must necessarily be made to his prepudice 


to the extent of this surplus ut least. 


Cooper has not the heat * he has peet divested i] that, 
diminished in value to the extent of S425. Ile has not the 
value of the land into $5391.45 withheld from him by the 
United States. So that in no sense can it be said tha 
OF per can vet even a Pronimavtely The Vaile oft his lamas, 
and there is nothing inthe suggestion that “to give Cooper 
the SUrPiuSs proceeds Wow lbe to vive bim a boas tor re 


fusing to discl urge tis duties as 4 « itizen.— 


lt Weinure fo trv this cuse pot presumotlotis of fucts. as 


if Is acruinst aw to presume ww laf Coty the bart rf Pig 


citizen, We Would be bound to presuie that, acting in wood 


faith, Cooper recognized the sale to Vez by the Tax Com- 


missioners, atid Thatk, to perfect that tite. seven tontiisa late 


(in 1865) he conveved to said Vezin or his assignee such 


title iis Sfiil rei;rosed 10) Phidhi. 


(7 


Oo Tise | 


+} | | 7 , , 
mietit. | Pie rijiti vs di. ; } i 7 a if } rhe a7 ; * AfTeisvgry 


P . > ; ’ ‘ ’ mext e ; ’ 
Department, Why this claim should not be paid; and it ts 


but necessulrv To sav that sald argument thas been tui v and 


complete vanswered by this honorable cor 


7 


in the eases of the U.S. v. Tavior, aml U.S. v. Lawton, 


referred Te, anal that if the rolings ati practice cof the 


Treasury Department had been more consistent with law, 


food taith and fair dealing, the courts would not have been 


troubled with this class of cases. 


if 


by the thirty-sixth section of the Act of Congress, ap- 


proved August 5, 1861, (unrepealed, U.S. v. Taylor, 104 


U.S. 216) it is made the duty of the Collector, on making 


Sule nnder fhe law. Tio pew (jie) a7 hig (sift pied sit the land or 


his legal representatives the surplus of the proceeds of the 


sule, after satisitving the taNxes, costs, charges, Commissions 


aha penalties, and MW he or thev cannot be found, or retuse 


tr Peearerryve The siiliie’ the, je sw Odi }, s/ ry f . chall hig fy j oxted sii th, 


Treasury cof ifee / piled Sales Te this / f ,othe eel has 


leaal Pepe entatives wiutal hy iad fi, ij ; ff mrake applieation 


therefor. (12 Stat. at Large 202, 504. 


lromediately it Was uscertained the original owner had 


aright to demand and receive the surplus, and the Tax 


(Collector higked bie authorits tir W thi Ohl or Tefttlse to pra if 


to him. and when ion obeving the statute the Collector de- 
posited sa dtunds with the Government. the Government 
<< ok th tana with that right uttuched to it, and the rights 
of the owner therein were dn no tanner d veated or changed. 
ania iis right he POssemslot ite preetieae (] Upon nos ondition pre- 


cedent tot Thiit ot demand 


The Sty rteitis cop mune hy aule Wiis rical peat if foo The (sovern- 
ment, never became the property of the Government: the 
money was merely deposited in trust for the use of Cooper, 


the owner of the land, held subject to his demand, and the 


onlv relation the Government bears to it-is that of naked 


8 


trustee or bailee, and it was its duty to deliver the same 
on the demand ot said owner, according to the original trust. 
U.S. v. Taylor 104 U.S. R. 216, 
U. 8. v. Lawton, 110 U.S. R. 146. 
Story on Bailment, sec. 61. 
2 Black Com, 452. 
1 Dane Abridg., ch. 17, Art. 1 and 2. 


It is not material to inquire what became of the property 
after the tax sale, unless the tax sale purchaser was dispos- 
sessed by judgment ot U.S. Court, or unless the owner 
redeemed within two vears and the purchase money was 


refunded to the purchaser In all other cases the owner of 


the property is the one legally entitled to the surplus, 


This case does not come within either of the exceptions. 
I 
and Cooper is the proper claimant. 
GILBERT MOYERS. 
A tlorney for Appellee. 


/ 
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(UNITED STATES Vs. SAUNDERS, 


| In the United State. Court of Claims. 


JAMES (. SAUNDERS ) 
x, No. lial. 
THe Usirep Srates. } 


1 .—J/’etition.— kiled ) yee iti, PASS. 


To the honorable United States Court of Claims: 

The petition of James C. Saunders respectfully represents : 

That on the first dav of July, IS84. the petitioner was appointed 
clerk of the Committee on Commerce of the Llouse of Representatives, 
at a salary of two theowscane | (BLAM) dollars, appropriated July 7, S84, 
Ist session, 48th Congress, IS83-"85, chap. Sl, po 163, vol. 25, United 
States Statutes at Large, and March 3, PSS5, 2d session, 48th Congress, 
LZS3—'S5, chap. de}, p. ote, vol, 23, U.S. Statutes at Large, by acts re- 
spectively entitled “An act i appropriations for the legislative, 
executive, and judicial expenses of the Gravernment tor the fiscal vears 
ending June SOth, D885, and June oth, PSS6. and for other Purposes 

That on the 14th day of March, E885, atter adjournment of Congress, 
the petitioner, James ©. Saunders, was appointed to the office of clerk in 
the office of the President of the United States, ~ince which time he bas 
comunued to perform the duties of said office. 

That since said D4th dav of March, 1885, the petitioner has not re- 
ce lanl ANY PRIVY as © Jerk to said Committee on Commerce. The Clerk of 
the House of Represents tives, bemg in doubt as to petitioners right to 
hold said offiee atter said T4th dav ot Mareh, 1885, retused to pay peti- 
thomer uny salary after said cate : although re peated] y recite sted so to do, 

}. Petitioner om the Doth das of August, DSS8., addressed a 

2 communication to the HLon. Milton J. Durham. First Comptroll ' 
of the Treasury of the United States, asking a ruling on the point, 
namely, whether there is: anvthing einthe laws of the United States that pro 
hibits him trom holding the <aiel posit ientis and drawing the salary of each, 

% On the b2th dav of August, 1885, Milton. Durham, First On pe 
troller, in reply to the above communication, ruled that petitioner was 
net entithead te draw the said two salaries, Vind on the loth day of keb- 
ruary, Upen a mnetion te review the decision abowe referred te, he eon- 
firmed said deetsion, 

(Copies of said decisions are hereto anne ved asa part hereof) and arked, 
respectively, A and Bey 

The Committee on Commerce for the th ¢ onyress Was Apponnted bry 
the Speaker of the Hlouse of Representatives on the 7th dav of January, 
PSS. and the stlotoeseor of vour |» titi ier, iis el rk tos and eoomonittee, Wiis 
then Appornterd by acid COTO, 

W heretore complainant files this his petition, and asks the finding of 
this honorable eourt on the taet~ as set forth, and 0 Pali nit fer the stn 
of sixteen hiiedredd and twee LiL V =s6 ven (S)627 400), to whieh he aw entitled 
a= the clerk of said Committee on Commerce trom the l4th dav of March. 
Isso, until the 7th dav of January, DSS6. | 
VAN H. MANNING, 

Alte, neu for Petitioner. 

624 Fd... N. W., ( ify. 


ys UNITED STATES VS. SAUNDERS. 


Districh oF COLUMBIA, ax: 

James C. Saunders, being duly sworn, deposeth and says that he is 
the claimant named in the above petition ; that no assignment or transfer 
of said claim or any part thereof or interest therein has been made ; that 
said claimant is justly entitied to the amount herein claimed from the 
United States. 

JAMES CC. SAUNDERS. 

Subscribed and sworn to before me this 2d day of March, D886. 

EDWARD 35. STERLWAGEN, 
Notary Public. D.C 


Treastry DrgvnrMentr, First ComprroLticen’s Orrick, 
Wershington, [). eins Anqyust 4 ISS.) 
James C. SauNnpmrs, Esq. 
borecutive NMernsion s 

Sin: DT have earetally examined vour letter addressed to me Angust 10, 
IS85, and submitting to me the question as to whether or net vou ean 
draw two salaries, one as clerk of the Committee on Commerce and the 
other as one of the clerks in the Executive Department. You state that 
vou served on the said committee until atter Che adjournment of Congress, 
and up to the L4th day of March, at which time vou were appointed a 
clerk 1 the Ke xecutive D eprcurrt rae nt. 

It is well ~ttled that ‘I person whe holds twee chistinet compatible oftiees 
may law falls receive the salary ot each, beat your position iis clerk te the 
(‘ommittee on Comunerce Was tet an other in contemplation ot the (‘on- 
stitution of the United States and the law, as has been deeided in the ease 
of the United States vs. Germaine (9% US. Rep., 908), and as T have de- 
cided con the l7th das yf June in Lei les - iiise’. The sata opinion in) thie 
case of Germaine detines what constitutes an officer. Lam of opinion, there- 
tore, that vou ceothie’ within the prohibition of section lite oft the Revised 
Statutes of the United Stites, aid are not entitled to draw the two salaries. 

Very respeettully, 
Signed) VM. J. DU REAM, 


f omiph oll, Pa 


| 
"=> 


Fins? CoMprroLLer’s Orrier. 
Wvrwly, TL a i. ro. hehruary }a). PSS6. 


DEPARTMENT, 


TREASURY 


Hlon. VAN TH. MaANNtne, 
Wirxhington, ORY heme 

Sin: T have read and eon-idered vour brief asking me to review mv 
decision in the ease oof My danies ¢ Scud rs. whe elated | salary it= 
clerk to the Committee on Commerce and also asa clerk in the k-xecutive 
Department, 

The question of double pay has been before me so often that T have nee- 
essarily given it much thought and retleetion. [ am aware of the auther- 
ities vou cite in vwour brief, and certainly they should have proper weight, 
buat there is equally is oon authority on the other side of the Question, 
When vou were at my office [ reterred vou to the opinion of Attorney- 


SAUCNDERS, 


UNITED 


<TATES Vs. 


(seneral Black (4 ¢ tp, P25), in whieh he goes over the Whole oreund, and 
with an ability and clearness not surpassed by any of his distinguished 
predecessors, and [Toam net apprised of any opinion since that tine con- 
troverting the general principles announced by him. 7 fully comenr with 
him when he “UNS, "i boheows nf the whole =\ Ten of extra pres canned clotible 
compensation Wills then struck by the wet of Augu-t abe Isdy, by foorboed- 
ding any extra pay or additional compensation in-any form whatever te 
officers or pPersaotis having fixed salarie. for canis other <ervices whatsoever, 


Unless a specitic appropriation explicitly setting forth that it was for such 
additional pay.” The act of August 25, DS b2. is section 1765 of the Re- 
vised Statutes, 

i Now, In the fice of that section. low can vou clatm that the appropri- 
ation for either of these clerkships is tor additional pay or compensation 
for performing the duties of the other’ | Neo <neh construction can be given 

f, toit. Judge Black, in commenting on the various acts prohibiting double 
pavysave: “ Tteannot be denied that the poliey which dictated these provis- 
ions is founded on just notions of public and private morality, 
” Pluralitv of offiees and extra allowances to those who hold them 
are the viees of a bad government, and have always prevailed te 

the ovresitest extent in the worst times, This is no doubt true. 

My Opinion I~ that when th ran eo pts an offiee or emplos rent for thie 
Grovernment ata fixed annual salary, the Gavernment is entitled to the 
whole of his time and labor. unless Congres< otherwise orders, and makes 
un appropriation expressiv for said extra labor or servicer. Belreving that 
[ have decided Mr. Saunders’ case according to law, the opinion hereto 
fore given noust stand, and bis claim eamnmot be allowed, 

Vers respeettully, 
VM. J. DERILAM, 


f cmnptroll j 
ty UT ——C rene ol demurver.- hiled Vary 3 [SSf. 


And now come the said defendants, by their Attorney-Creneral, and de- 
murring tor the pretation rm thes eutise, state om the ureonnd thereat that the 
pretitien hoes tet allege fuet~ sufficient to constitute a cause of aetion., 

ROBERT AL TOWARD, 


| ws whorl Wa, pee aj fae ié al 
‘ PDL. — demurrer overrvuled May V7, 1886, 
Ata Court of Claims held at the city of Washington, 1 ¢ , on the 


Lith dav of Mav, A. DL DSS6, it was ordered that the demurrer be over- 
ruled, with leave to the defendants to amend ther pleading within ten 


dave, ane that unless detemdant- ~ cattpeniel Dural. rit toe eonpte real fet the 


clarmant for the stim ool <1Xteaon Tt ed nd Twentv-seven dell ifs 


ay My faites 


SOOrTELD, |. clelivered the opinion of the court 
As this case was heard upon demurrer, the facts must be taken as stated 
in the petition, 


UNITED STATES VS. SAUNDERS. 


It appears that, on July 1, 1884, the claimant was duly appointed clerk 
of the Committee on Commerce of the House of Representatives, with a 
salary of 82,000 a vear, 

July 7, 1884, Congress appropriated 82,000 to pay this salarv for the 
fiscal vear ending June 30, 1885. (23 Stat. L., 165.) 

Mareh 3, 1885, Congress again appropriated 82,000 to pay this salary 
tor the fiseal vear ending June 50, 1886. (25 Stat. L., 392.) 

The claimant held this office of clerk until January 7, 1886, when his 
sHecessor Wis appointed, 

He has been paid for his services as committee clerk at the rate of 82.000 
a vear up to March 1 $, ISS, 

Mareh 14, 1885, he was appointed by the President a clerk in the Ex- 
ecutive office. [tis understood, though not stated in the petition, that he 
has been paid as such Executive clerk the lawtul salary from Mareh 14, 
1885, to Mareh 1, D886, 

The Forty-eighth Congress expired March 4, 1885, and the Fortyv-ninth 
did not assemble until December 7, 1885. From March 4, 1885, to Jan- 
nary Ss ISS6, there was no Committee on Commerce of the House of Kep- 
resentatives in existence, and the Cuties ot the clerk, during thist period, 
were merely nominal, 

According to the rules and usage of the Heonse, of which the court takes 
notice, this class of clerks hold their respective offices until their successors 
are appointed in the succeeding Congress. Their salaries are paid monthly, 
This practice has always been recognized by the Treasury Department, and 
the accounts settled and prricl accordingly. 

The claim is for the unpaid balance of salary from March 14, 1885, to 
January 7, 1886, amounting to 81,627. [It is not denied that the claimant 
would have been entitled to this balance if he had not been appornted and 
received a salary as Executive clerk during the same time. 

It is now contended that he is prohibited by section 1765 of the Revised 
Statutes to draw the two salaries. That section is as tollows: 

— No ofheer in any braneh of the public service, tol aan other }" reer 
Whose salarv, pay, or emoluments are fixed by law or regulations, shall 
receive any additional pay, extra allowance, or compensation, in any form 
whatever, for the disbursement of public money or for any other service 
or duty whatever, unless the same is authorized by law, and the appro- 
priation therefor explicitls states that itis for such additional peas, extra 
allowanee, or compensation.” 

It is ditheult to frame a general statute, as law vers and judges have 

frequent oceasion to observe, in language that will work out in all 
" cases the intended result. This section well illustrates that cifti- 

eultv. “That it was intended to cut off “ additional pay, extra allow- 
anee, or remuneration | tor ‘service or daty ~” whieh is not authorized by 
law, and tor which there is noe express appropriation, is very clear; but 
What pay is to be considered “additional or extra,” and what employment 
is to be considered “other service or duty" is quite uncertain. Many 
cases arising in the administration of this law have been earried to the 
Supreme Court for settlement. Many more have been heard here. 

f has been several times decided in tis court that this statute does not 
prohibit the holding and receiving the sularies of two offices by one person 
at the same time, providing the duties are not incompatible. This doe- 


- 


UNITED STATES Vs. SAUNDERS, +) 
trine is maintained in Collins’ Case (15 ©. Cle, 22). where the question 
ix elaborately discussed by Judge Richardson (now ehiet justiee). The 


opinion, after reviewing the original statutes, which are reproduced in 
sections 1763, 1764, and 1765 of the Revised Statutes, and the many au- 
thorities relating thereto, sti (1p) its follows: 

“We have the official opinions of six Attornevs-General that the stat- 
utes do not prohibit a person from drawing the salaries of two distinet 
offices which he legitimately holds: That of Mr. Crittenden, in Dsob (5 
Opin., 7H5): of Mr. Cushing, im PSO3 (6 (dpi. SO): of Mir. Blaek. in 
1860, receding from a former contrary opinion (& Opin. 907) > of Mr. 
Bates, in 1863 (10 Opin, 446); Mr. evarts, in PS68 (12 Opin. 4599): ane 
of Mr. Devens. June 11, 1877. 

* The Supreme ¢ ‘ourt appears to have held te the same doetrine in DSos, 
notwithstanding the proviso in the act of 1850 before cited, and the pre 
hibitions contained in the acts of 1839, 1842. and L852. now constituting 
sections 1763, 1764. and 1765 of the Revised Statutes. (Comverse v. 
United States, 21 How., 465.) | 

es Furthermore, (‘ongress, at its first session after Attornes Aieneral 
C'rittenden’s opinion was promulgated, passed the aet of TSo2 (new Rev, 
Stat., ke 17633), relaxing the provisions of the former act, ned, weeordiny 
to the Revised Statutes, superseding it. This act is drawn in language 
Which seems peculiarly appropriate tor the adoption of the construction 
given by Mr. Crittenden in the extract quoted in’ the opinion of Mr. 
Evarts, which we have just cited. At the same time Congress limited the 
application of the act to the case of officers whose salary i S2500 a vear 
or over, 

*I Tn the several acts referred ter, prohibiting extra allowanees and ad- 
ditional compensation to public officers, Congress not only seems caretulls 
to have avoided enacting, in distinet and clear languaye, that ne person 
shall receive the salary of more than one offices whieh he hold~ at the same 
time, but they repealed the proviso in the act of DSoO whieh most nearls 
expressed that idea. 

“Upon the whole, whatever mav have been the truce construction of the 
provise TT the ret of } S296), Thee Tbee longer in fares. if ~evertils evils nt treet 
thie pliraseology of sections 1763, 17604, and L765 of the Revised Statute. 
and the acts from which they were taken, espectally when interpreted ty 
the light of the cireumstances under which the <ame were enacted, and im 
connection with the Opinions which we have cited, that « porated othiees 
whe legrititnatels holds twee cfbioes Hiay Pewerve thie salary of each.” 

The defendants were at that tine <ati-tied with thie deetton and took 
Hie appeal te the Supreme Court. Dracdeesd, thee ‘ do tet Thee (ytbes then it- 
Correct hess, Thev contend, however, thiat of «broth comply apepels te threat 
clas= of officers whe are recognized as officers under the Constitution, by 
the Supreme Court in the case of the Lonited States vo Germaine (OO TOS.. 
SOs) The court there deeded that a certain eriminal -tatute referred 
only te officers selected in the particular manner pointed out in the Const) 
tution, and therefore did not apply to a surgeon appointed by the Com- 
missioner of Pensions to examine applicants for pensions and report upon 
their disabilities. The V did theet, howeve i” deowde that he was net entitled 
to the compensation allowed by law tor that service. The decision t= good 
law were ras bout it lias The application te this ma. It the « laimant 
were attempting to draw two salaries under a statute which conterred that 
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right only upon persons who held two offices, an inquiry as to what 
10 public service constituted an office would become necessary. In that 
‘ase the Germaine decision would be pertinent. 

What difference does it make, so far as compensation is concerned, how 
the appointment was made, provided it was done lawfully? So far as com- 
pensation is concerned, what difference does it make whether the employ- 
ment constitutes an office defined in the Constitution, or some other office 
or position, provided always it exists under a constitutional law, and has 
a certain tenure, certain duties, and a certain salary, with an appropriation 
for its payment ” 

The principle of the Collins Case is not limited to officers recognized 
by the Constitution, bet is equally applicable to all lawtully appointed 
officers. But even if the case of Germaine goes so far as to cut off the sal- 
arv of an officer or employé who has not been appointed in the manner 
pointed out in the Constitution, it still does not interfere with the claim- 
ant’s case; for he was appointed in that manner to both positions. The 
Constitution provides that the Senate and House shall choose their own 
officers and may * determine the rules of their proceedings.” The claim- 
ant was appotnted clerk to the committee, under the authority thus granted, 
and to the Executive clerkship he was appointed by the President. 

But aside from all these considerations the case does not Appear to come 
under the prohibition of section 1765 in any manner of construction. — It 
is not doubted that the claimant was in the publie service, jor he held two 
positions, Each position, however, was authorized by law, each had a 
salary affixed, for the payment of which there was an express appropria- 
tion. ‘To be sure he was forbidden to claim “additional pay, extra allow- 
ance, or compensation” for some other service or duty.” Bat what con- 
stitutes the “additional pay” and the “other serviee ?” The Supreme 
Court in Converse vo The United States (21 Howard, 463) answers the 
question in the following language : 

* These words, added to the provis sions in the aet of TS&3o, only show 
that the legislature conte mpl: ated duties imposed by superior authority 
upon the officer as a part of his duty, and which the superior authority 
had in the emergence varight to impose, and the officer was bound to obev, 
although they were extra and additional to what had previously been re- 
quired, But they ean by no fair interpretation be held to embrace an 
employment which has no affinity or connection, either in its character or 
by law or usage with the line of his official duty, and where the service 
to be performed is of a different character and tora different: place, and 
the amount of compensation regulated by law.” 

This deeision is cited and approved in’ United States v. Brind’e (110 
[°. S., GSS). 

According to these decisions the claimant's case is net athected by the 
prohibition of section 1765. 

While we are of the opinion that the claimant is entitled to reeover on 
the law of the case, we overrale the demurrer the more willingly because 
We thereby vive lath parties TU © portunits to be heard in the Supre thie 


(‘ourt, whe Te the (le <tion may by tinally dete rmnined for the guidance of 


the learned and taithful officers of the Treasury Department. 

The demurrer is overruled with leave to the detendants to plead to the 
petition within ten days, If thev decline so te plead, judgment will be 
entered for the claimant for the sum of $1,627. 
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1] V.—Final judque nf. 


Ata Court of Claims held at the city of Washington, DLO. on the 
27th day of May, A. D. 1886, the demurrer in this case having been over- 
ruled on the 17th day of May, 1886, with leave to defendants to amend 
their pleadings within ten days, and the Assistant Attorney-General declin- 
ing to plead, further judgment was ordered to be entered up as follows : 

The court, on due consideration of premises, find for the elatmant, 
and do order, adjudge, and decree that James C. Saunders do have ane 
recover ot and trom the United States the sum of ome thotsaned <i 
hundred and twenty-seven dollars (31,627.00), 


|” V1. —Application for one allowenes op apy al 


From the judgment rendered in’ the above-entitled cause on the 27th 
day of Mav, 1886, in favor of claimant, the defendants, by their Attorney- 
(reneral, on the 13th day of duly, ISAG, make application for, and give 
notice of, an appect to the Supreme Court of the United States. 

ROBERT A. HOWARD, 
Axut, Attorney-General, 
hiled July 15, D886. 
Ar. CHAMBERS. 


WILLIAM A. RECTEARDSON, 
é j, ey Juative. 


Allowed July 15, 1886. 


13 VIl. 
In the ¢ ert ont ¢ laims., 


JAMES ©. SAUNDERS ) 
x, No. LAST. 
The Usrrep States. } 


| certity that the foregoing are true Transcripts of the pleadings in the 
abo e-entitled miline’, of the order overruling the demurrer tilead lrere ith, of 
the opinion of the court on the demurrer, of the final judgment of the 
court, of the apphieation of the defendant< tor and allowance of appeal to 
the Supreme Court of the United States. 

Ii testinions where, I have hereunto set mv hand and affixed the seal 
of said Court of Claims at Washington ¢ itv. this beth dav of September, 
LAS, 

SEAL.) : JOHN RANDOLDH, 

Aust. (TL €%. of CTerrma. 


(Tndorsement on cover :) Neo. 104 The United States. apypel tant, vs 


James (. Saunders. Court of Claim- biledd SS pote titer 27. ]SS6. 


~ 
al 


ne enema nee 


Iu the Supreme Court of the United States 


OcTOBER TERM, 1886. 


Tae UNITED STATES, APPELLANTS, 
vs. _» No. 1034. 
JaMES C. SAUNDERS. 


APPEAL FROM THE COURT OF CLAIMS. 


BRIEF FOR THE UNITED STATES. 


Fu the Supreme Court of the United State: 


Ocroper Tera, 1886. 


THe UNirep States, APPELLANTS, 
re, » No, LODA. 
James (C. SAUNDERS. 


APPEAL FROM THE COURT OF CLAIMS 


BRIEF FOR THE UNITED STATES 


SMatement, 


Th ; appellee Wits a clerk of the (Committee oft ¢ ‘omimerce 
of the House of Representatives, with a salary of $2,000 
per annum, fixed by statute (25 Stat. L.. 165. thid., 392). 

He received compensation as such committee clerk at 
the rate of 82.000 a vear up to March 14, 1885. 

On Mareh 14, 1885, he was appointed by the President 
a clerk in the Executive Office, and has been paid as such 
Executive clerk the lawful salary from March 14, 1885, 
to Mareh 1, 1886. 

The claim in this case is for salary as committee clerk 
from March 14,1885, to January 7, 1886, amounting to 
$1,627. 
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During the time for which salary is claimed as com- 
mittee clerk the appellee, had received the salary as Execu- 
tive clerk, to which he had been appointed. 

The question is, therefore, whether under the law the 
appellee is entitled to receive a salary as such committee 
clerk, and also a salary as Executive clerk, from Mareh 14, 
1885, to January 7, 1886. 

Is he entitled to receive fo salaries for performing the 
official duties of one otlice” 

The Assistant Attorney-General interposed a general 
demurrer, which was overruled, and, further pleading on 
the pare of the United States being refused, the Court of 
Claims entered judgment tor the appellee tor $1,627, from 


which judgment this appeal was taken. 


ASSIGNMENT OF ERRORS 


[t is assigned as error on the part of the United States 
as follows: 

(1) Error of the Court of Claims in overruling the de- 
murrer filed in behalf of the United States. 

(2) Error of the Court of Claims in rendering final 
judy nt civ inst the United States, 

(3) krror ot the Court of Claims in not rendering final 
judgment tor the United States and dismissing the peti- 
thon, 

BRIEF OF ARGUMENT. 

The frets as stated in the petition show that the ap- 

pellee is endeavoring to recover salary as a committee 


clerk during the tiae he was also receiving a salary as 


clerk in the Executive Department, to wit, trom Mareh 
14, 1885, to January 7, TSS6., 

The Court oft Claims in it~ Opinion “avs the cleaty ~ of 
appelloe as stich committee clerk during <i period were 
merely nominal, 

The demurrer raised the question as to wh ther, under 
the statutes, the appellee could receive two salaries, 

The iret Conmptroll rot the Treasury deeotded threat 
Saunders’s claim is within the prohibition of seetion 1765, 

tevised Statutes, and that he was not entitled te draw 
two salaries. 

That oflieer alse relied eoti fnited Mailer Vv, (fermaine 


(oo ie Rep., OOS) and an 2 of A\ttornev-Cren- 


eral Black, © Yvintens, 1233 (Ree.. Dp. 2, 3 


‘Two sections of the statutes of 
pear to prohibit the recovery for the 
Saunders in this ease, ame sate seetron- 
thereiuiueds r will ir ti treed it} thi order 
and announeement, 


Swocthon Late. I. Vises] “sfratipts -. 


. . o 4 , 
No officer In anv branelh of ee potatel ryview, oF 
ane cot bie r }" reels WV hepa sarairs. oe Priceltitients 


are fixed? toy law or reculatiot Hl reeemve anv ad 


ditional priv, \ftruallow Lthetr, aol CuPEED | rescat teeta, GE ay 


form whi fever, tow the dixlnirse trvernat «ol peut bee Pepernbes , 


or for ans Tite or «htity wficate Ver, tilhlies- 


thre sities LOT, \ 7. tryed tive tp Peper ial conti 
therefor explicitly stat watts for such additional 
pe, extra sow AneE, I COOUED Pe Tascat been 

| rye de r thyi- law wm oe rT Tak r Tis thi if the epeperes 
priation for eather of the clerkshipe tes Whately apepred dec , iis 
approrititerd is for additional pe , ompensetion for pea 


fer fitdaity thi, 


In (onrerse WV. Th / nite Sfotes | ae ward, ve x the 
Supreme (‘ourt savoutter reviewing former acts of Con- 
gress : 

Nor does the et of August 25, 1842 (5 Stat. L., 
tO), » further than the act of PSO, except only in 


’ } ° ) : ! . ; | 
dlecinrine that, ry coreterrm Tes Cngtitie tlie perirty to clemanad 
g i 


Coonipe } fieony, VE thatis?t taeet nis ty fixend \ law. byes 
threat thre aw a pproprhating itshall explieittiv set forth 
threat if is Tor =e widbitionsadl p oe tr: cibownanee, or 
Carta peedi then Dut they ean by ne lair 
Interpretation | held to ember ae cmiplovinent 
white i ty im Peer cedyel its ee cheat dien theo ll t| ern its chlinr- 


aeter or by law or usage, with the line of bis offterd 
dutv, and where the serviee to be pertormed is of a 
lith real chy imneted snc fora «itherent place, cited the 
amount of compensation regulated by law, 

This doctrine ix repeated by the Supreme Court with 
great foree in tha cause of lated States Shion maker (7 
Wall. 342). 

In the (iis ot Sfanshury Se Lhe Tonite d States (8 Wall. 
37), decided in December, T8068, the Supreme (ourt sav, 


in relation to these acts of Congress: 


It ix diffienlt to see how this conelusion i- reached, 
because this section refuses te puns clerks or other 
officers in the Departments for doing the duties of 
other clerks or officers, and refuses farther to pay 
them for extra services of any kind. * ‘These 
provistons furnished notice to all in authoritw that 
inne event could clerks in the Departments be paid 
for doing the work of their tellow clerks, nor could 
they be paid for any other serviee, unless it was au- 
therized by law and followed by appropriation to 


prea a 


So far the decisions of the Supreme (Court are unitorm 
and copsistent, In fact, there Is rhe ¢ mifliet, utiles if erin 
be found in the late case of The Cnited States vo Brindk 
(110 U.S. R., 188). The questions in controveray in the 
Brind!e Case arose solely under section 140%. Peerised 
Statutes, aud reperenes ix had hu the court to that section 
alone tii its Op HniOn, ‘The iis’ Wills ale T¢ rroimed moder the 
pros t~jons of that section without referenee te cana cot hve ve 
The Converse Case (xuprer) Wis itel im reward te the at 
finitv of the respective emplovinents. Lb pon close exami- 
nation the Brindl Clase can hardy le sand to liberalize 
the doctrine of the former decisions. If it comes within 
the rule of the Converse Case it ~Itnply reaffirms the law 
there laid down. The court sav: ** 

In the present cise the emplovinent was for a 
~pecial Service in connection with at special triist, as- 
sumed by the United States for the benefit of eertam 
Indian tribes, in which express provisions were made 
for the prea traevtal of eX petises, In I oral etleet the apr 
pointment was te an ageney for the sale of lands for 
the Indians, with an implied understanding thet a 
reasonable conpensation would be paid for the serv- 
oes rendered, 

In VV ys vs. The United Staten (109 CO. Ols. R.. SOA) the 
court “avs in reference to the Converse and Brinch { “nse8 
(supra) that— 

The point in each of them was, whether the party 
was entitled to compensation tor serviees rendered in 
an employment whieh had ne affinity or connection 
with the line of his official dutw ; and the Supreme 
Court held that he was. 
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Meigs was a retired officer, and far this and other rea- 
sons the case is not analogous here. Retired officers are 
not required to perform active service. (Collina vs, The 
United States, 15C. Cls. R., 40.) 

The duties required to be performed by Saunders in 
the respective clerkships were not analagous, aud had no 
connection with each other. The offices and salaries were 
distinct from each other. There was no affinity in the 
respective employments, 

The above are the loading cases of the Supreme Court 
upon the construction of section 1765, Revised Statutes. 

jut in connection with the statute already referred to, the 

court's attention ts called te the latest provision of Con- 
ress prohibiting extra colpensation to civil officers, It 
was passed in TS74 (18 Stat. L.., p. 0, 10%; Supp. RK. S., 
vol. 1, p. 47, 8 3), and reads as follows: 

See. 3. That no civil officer of the Government 
shall hereafter receive any compensation or perqul- 
~ites, directly or indirectly, from the Treasurv or 
property of the United States bevond his salary or 


* * * 


compensation allowed by law. 


This is an absolute and unqualified prohibition, 

The attention of the court is ealled to Lledrick and War- 
dens Causes (16 ©. Cls. R., 88), for a thorough discussion 
by counsel, and an exhaustive review by the court, of the 
pros Is}ons of this section. 

The Supreme (‘ourt has not construed section 3 of the 
act of IS74 last quoted, and to us it seems to be a direct 
prohibition of the payment of appellee’s claim. 

It is respectfully submitted that the statutes above re- 
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ferred to prohibit the payment of the claim of appellee, 
and that the demurrer of the United States to the peti- 


tion should have been sustained. 
A. H. GARLAND, 


Attorney-General. 


HEBER J. MAY, 
Assistant Attorney. 


JANUARY 6, 1887. 


In behalf of appellee, relying on the opinion of the 


court, I do not regard it as necessary to submit a brief. 
VAN H. MANNING, 
Attorney for . I ppellee. 


2. 


